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" . PREFACE ■ . * ■ ' ■ • 

• ^ I — ^^^^^^ • 

• . . . . 

' ' . !' puul^aw 3k-\kl, The Education for All Handicapped Children Act . 
^ *6f \3fS, Is a landmark legislative effort on'^ehalf of ^qual educational 

.opportunity for the ^hand I capped. Although most of the major rlgh.ts-^ ■ ^• 

related -pfovislons of the^ law had previously been affirmed by a decade of 
class.-actlon litrgation and'legislation .related to education and treat- 
ment of the handicapped ..this 'Act made several important contributions. • ' 
Among these were: (1) the assembling of the important findings- 6f past 
/ J 'court action' and litigation in one rt'ference, (2). ttie affirmative declara- ^ ' 
/ • tion thafeducation of the "handicapped is a major public policy arena. 
. '• 'requiring Federal intervention in'the Interests of equal educational 

;. , opportunity,, and (3)- the provision of. additional Federal dollars^to 

assist with improveme^nt of programs Tor the hajidi capped, 
^ ■ ' * *. . 

Although this legislative effort and this speci f ic A^t, have their 

<• 

detractors, responsible 'educators and citizens are by and large concerned- 
with" development ohd implementation of*a quality local, state, and ^ • ^ 

national delivery system of special' instruction and services^ for the 

c 

handicapped, and with the elimination of Inequalities of ojjportunlty 
which currently exi'st. While most see P.L. .3h-\kl a'potential assist - 

accomplishing these gbals, there are'problems related to several 
aspects of the Act, notabl^y In the areas of- funding Inechanlsms and level 
o'f Federal appropM.atlons, ^In definitions , and -ia stated priorities. 0n6 
of the major anticipated problems Is the additional cost to states and _ 
rlocal districts of establishing bnd* maintaining management systems ^' ^ 
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necessary to ensure compliance with the -myriad of requirements expressed 
in Sk-\k2^ along with the expected'"^ typfcai discrepancy between Congres^ 
slonal authorlzatfons and actual appropriations* * ^ 

in an ^'ffort to assist Jarge city school districts with implemen 
tatlon of this Act; and with Improv.ement of city special education 

delivery systems, the CoiJncil of tf- a' Great City Schools under a grant 

%• ' 

received from the Bureefu of EcKicat^ion Tor the'^ Handicapped , developed a* 

jf * ^ « 

Techn^icaK Assistance Project (the' SETAC Project) targeted oh implemen- 

s • " 

tation of P.L. 9^-1^2. The' evolution and activities of this Project ..are 
detajled in Anthony Kowalski * s <:pntrl bution in Section C of^this book- 

t This. book primarily consists of a'collection of papers presented 
at^one of the first major activities of the SETAC Project - a National • 
Training l^nstitute for special .education adminlTt'ratbrS and othejs held* 
in.October.pf 1976. The primary 'emphasis or focus of the Ihstitute wa^ 
to ensure a common understanding of major provisions of'9^-U2 as a pre- 
r'equisite ta*^esign oY more ^ecl.fic implementation strategies and 
actions. , 

Paperff select^'d forjnclusion in this document are presented In 
three. major sections entitled: 

A. ^^'Perspectives from Congress and USOE*' 

B. '^Several Major Provisions^: Review and Discussion'" 
• , C.-^ "Implementation Considerations and Strategies" 

An Editor's Note prefaces each of these major topical sections. 
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SECTION A 

' * * * 

PERSP ECTIVES FROM CONGRESS AND USOE 

EDITOR'S NOTE ' . 

Developing and interpreting major legislation is hard work, and 
typical'ly entails a long, multi-year process extending from early research 
and drafting, to various forms of formal publi-'c input, to re-draftlng, to 
•cqrv^ittee hearings, to passage, and on to development of related rules, and 
regulations. The U'nited Slates Congress,' C-orfgressipnal Staff, and the 
U.S. Office af Education, throTigh itsBureau for "Education of'.the Handi- 
capped (BEH); were the 'principal actors in development of.P-L, 9^-1^2 and 
of related USOE Rules and Regulations. " * - 

Lisa Walker,. a professional staff member for Senator Harrison 
Williams', participated in a major way -in the process of =deve loping this 
^legjslation, and shares with us in'Section A - 1 the persTpective of ^ 
Congress and thtir intent 'in developing and legislating P. L. 

Thbmas B. irvin, the Program/Policy Officer for the Aid to States 
Branch of BEH discusses the perspective of BEH on several provisions of 
the law, and details some of the steps in the process of developing 
regulations related to P-L, ^^-1^2, 
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SECTION-A-l- * 



■ CONGRESSIONAL PROSPECTIVES AND OVERVIEW OF KEY PROVISIONS 

t 

LISA WALKER 

* * * . • ' 

As you begin this contribution on implementation of Public law 

9^-1^2, ^he Education for All Handi£apped Children Act, it^s useful to 

set in perspective the background of nattonal policy making in thi^s area 

at the time that this law was &ri ginal 1 y conceived , as wel> aS' the nature 

of its development during the period from about 1972 until November, 1975. 

^ - 

The original dr^ft of the Bill, S. was xintroduced by Senator 

V/illiams in May of 1972. It came, against a Ijackground of at least one 
court case, the Pennsylvania Association for Retarded ChUdren 1 itigatiori 
where the court declared that $11 mentally retarded children have a right 
to an education, and that that education must be provided by the State of 
Pennsylvania. Following on* the heels of this finding came Mi Us in,the^ 
Distritt of Columbia', which ,^ent a bit* further than PARC. The courf^ 
there stated that ^Tl iiandi capped children have a right to education, 
that^t v:as up to the loc^l educational agencies, In tKIs case the 
District of'^Columbla, to provide for that feducatiop artd' to meet thetr 
•own, Constitutional responsibi 1 rtYes. 

c 

This decision also contained a very interesting provision about 
financing funding, a statement which is useft^l in considering impale- 
mentation. In confronting the question of whether sufficient resources 
v/ere available for education of all handicapped children within the 



'District of Columbia,^ Judge Waddy stated that if there were not enough 

funds to provide a full and ^adequate feclucatlon for all handicapped 

ch4 Idren— then the educational funding provldecl for non-hand fcappe^'d 

..... 

chll'dren would have to' be reduced until all children were being provided 

•'\ • . - • 

* equally adequate educatrion, 

A second and equal Ty important factor in the 'di scuss ion of this 
legislation wa$ the issue of school finance. In the beginning of the 
I970*s, in Washington, there was substantial discussion to the Congress 
and within the states regarding an Impending school finance crisis. 
There was substantial, discussion about whether the Federal government 

ought to cons-ider the issue, of school finance and how much more funding 

' " * * ' . 

to' provide, what the Federal role should be;^, and how assistance should be 

provided to states .and to local educational agencies to offset this 
school finance crisis. " . 

« In 1971, the Nationa la Education Finance Project camet out with a 
report, arguing that if the Federal government were to undertake substan- 
tially increased funding for education, that there were a number of 
particular areas that were appropriate for a Federal focus. Those were 
areas where states and localities have difficulty providing the funding 
themselves. They singled out the following: Educationally disadvantaged 
children, education of handicapped children, bilingual training and 
vocational education. * , 

At the time this Bill was originally Introduced on the Senate 
side by Senator Wlllianis, people believed that school finance legislation 
would be the, next major thrust In education legislation coming down the 
pike. And it was thought that most of the time between 1971 and 1976 
would be spent trying to develop a reasonable school" f I nance package. 
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While that project grew at %i\at time to be. a little bit too complex, the* 
development of this /concept'^gnd this Bill, where It might be going an'd 

* what it meant, must/ be seen In light of the general Issus of schoo) 

I I - ' ' 

' finance^. At that time, /people Involved In'speclal education— Senator 
Wljllam^, Senator^Ran^olph and other members of the Subcommittee <Jn the 

• 'Handicapped In the S^enate and John Brademas and Al Quie In the House- 



were concerned ab9Ut a way to ensure that If substantially Increased 
/ federal 



? 

federal funding /should occur at the Federal level, that certainly one, 
substantival -grea of need was the education of han ^ 



» substantival area of need was the education of handicapped children* 

Filial )y, this law must be seen as a pa^all-el development with the 

'7 / ■ • ■ ■■ • - ^ 

increase in court cases on right to education In the different states and 

/ - /' 

'the passage^ of- comparable- state laws. By t;he time the Congress enacted 

/ . * * 

. t^is law in 1975, more than ^5 states had already enacted their own 

/ I * K 

/ mandatory legislation. ' * ■ , • - . 

/ In terms of what this legislation 4s Intended to do and what the 
perspective of individu*al Congressmen and Senators is regarding their 
intent, it's important ttp note the statement of purpose and to look at 
the provisions of the law which require certain specific minimum- standards 
for jspecial e,ducation for handicapped children. The ^Congress stated In ^ 
the statement of purpose that thjey ^Intended to take up the I r .res pons ina- 
bilities under the Constitution to assure equal protection of the law and' 
that'that meant setting down some basic minimum standards which .would 

assure the e'Sucation of all handicapped ghlldren through thfe United 

• • . ^ . 

States. " ' ' . >r 

Both the House and Senate reports at the time refarred to the 
- « 

number of hanrffcapped children— eight, "ml 1 1 Ion In the country — and that 
approximately 1.7 million of these children were. not currently being 
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served and had no educational services at all and that approximately 2.5 

r • * , 

t ^ 

million of these children were receiving currently inadequate services, 
* 'The House report went further to recognize that; the courts had 
ma^e clear. that the right to ^education for handicapped children is a 
present right--not one that 'can wait or that is undercut by insufficient 
financing or by the fact the individual states or local areas were not 

i » 

{ ; 

providing .that education. 

, ^ • The .Senate /report pointed out thatMt was the Committee's belief 

that cVngress must take a more active role underwits responsibility for 

assuring equal protection of the law. The jeport went on to say 'that 

local educationaTagencies should not look to this assistance as general- 

.revenues or general Ized* assistance to mitigate their own responsibilities 
« 

with respect to the provision of a free, appropriate public education to 
all handicapped children. - . ' ' 

. • ,This law does depart from the form of other education law. Other 
• *» . ' 

programs such as Impact Ai.d, Title* I, Bilingual Education, and others are 
laws which do not set forward the same kind of basic minimum .standards. 
The reason the Congress did so In this case was to assure that all 
children would be provided equal protection and to assure that the^i;e were 
certain basic minlmitms that wer;e guaranteed to these chi'ldren and their 
parents.* - , ^ . ■ 

First and foremost, these standards wer'e designed to assure that 
each child received a. free, appropriate public education defined to mean 
speciaT education and related services provided at no cost to. the chilcf's 
• parents, and provided *^n accordance with an individualized education 
program. • * . - 
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Secondly, the Congress built In provl sl.dns to assure both fiscal 

and programming accountabi ] i ty . These provisions were designed to assure 

that they would fTave data and that they would be able to tell, that the 
■* I * < 

Bureau would be able- to tell, the states wo^^^e able'to tell and Indeed, 
that indWjdual • local ^(jcational agencies wouldfelKable to tell that', in 
fact, each ciii Id.w^yfecei vlpg an approfjriate education designed to meet 
tl>erK needs, 

congressional intent in this law Is very clear, perhaps much more 
han most other education laws. And ,^despi te the fact that there 
has in professional circles been discussion jabout the complexity and tfe 

t 

comprehensiveness^ of thrsMaw, in terms of its basic provisions I .believe. 

this law i;s pretty direct and it's pretty straightforward. I write this 

'knowing, .by the way, that Tom^Jrvin's contribution in Section A - 2 will 

state that aspects of the aren't clear, and that they're (BEH) having 

problems writing regulations .» But I do believe that the provisions are 

clear, and they were intended to be simple and straightforward. 

Let me at this point provide a short review of^^the provisions of 

the law. I suggest that the law sets *out to provide an effective, 

orderly mechani^smj^ys^^ local educational agencies, regional units, 

states anS^the federal g&verr(^nt might work together to assure that each 

handicapped child has available a f nee, ap*propriate public education. 

This law does this, I think, not by requiring a ndmber of onerous 
\ ^ ■ ^ 

substantive provi s ions ,| but by setting down basic procedural or process 

! 

requirements^* Let me cj'is cuss* some of these. 

It requires that a free, appropriate public education be avail- 
able to all handicapped qhildren, aged 3 to 18, by September !, 1978, 
and requires that all handicapped children', aged jSIJicl 21 be provided a 
free, appropriate publ ic ^education by September 1, 1980, 
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There*s an exception, however , to that provision, which provides 

that in the age ranges, 3 to 5 and l8 to 21, that;/where the provision of 

services is directly incbnsisterft with state law, or wheVe the state law^ 

/prohibits or does not expressly 3>»tfhorize the provision of services, 

^hose services xio not have to be provided. 

Second, the law" requires that educational services be provided at 

no cost to a" cTiild's parents, regsrdless of whether the child is. served 

in the^ocal educational agency, in an institution, in a separate class- 

room, in a residential facility, in-state out-of-s^ate. 

Third, the law specrfjes the basic procedural protections requir^ 

ing nond i sc'riminatctry testing, prior notice, and an opportunity for a 

hearing, and the opportunity to evaluate and to reviev/ and evaluate all 

records. These provisions are identical to, or contain only slight cl*ari- 

fications of, those provisions which v;ere contained in Public Law 93-380. 

In addition, and primary to the assurance of an appropriate education for 

N^each handicapped child, the lav/ requires that each child be served in the 

lea^ restrictive environment — meaning, that each child is to be served in 

the most normalized educational setting which best fits his or her ov/n 

' educational needs. 

Fourth, the l^v provides that each child shall be prc^vided ^an 

individualized education program. The Congress saw this requirement not 

\ 

as an onerous paperwork requi rem.ent , but more as a dynamic planning and 
, decision making procedure by v;hich all people who are involved in the 
education of a handicapped child--the parents, the child, the teacher and 
^a representative from the local educational agency — ^ar'e brought together 
to make decision as to what specific needs the child*has and what 
services will b§ provided, and to agree upon a timetable for providing 
those services. This provision'also unde'rlined a policy adopted by the 



Gongress two years previous, !n 197^, Intending to encourage the indlv!- 
duallzatlon of Instruot^lon for all children In education In^the United 
States* It also requires each state to adopt a- policy assuring tha.t 
every handicapped child has 'the right to an education designed to meet", 
his or her own individual ^needs. ^ • 

3 Finally, to assure that all children will be provided an appro- 
prlate educatlpn, mechanis^ms are built into the law to assure that state 



ancl local djstrlcts would-move In the dlrectlo^ of provld'ing services 
and woul 
\J, 1S78. 



and would reach the point of serving ajl thandi capped children by September 



The law requires that the state educational agency become the 
final responsible authority for providing an education for each handi- 
capped child, whether that child is served^by an In-state agency, an out- 
of-state agency, or a noneducatlonal agency, and that the state educa- 

« • • ■ 

tional agency would remain responsible regardless of whether another 
*' ' < ' * 

local* educational agency or other authority was delivering the direct 

. . *- . 

services. 

In terms of funding, this law adopts a new funding formula. This 
formula Is based on the number of handicapp^ed children served and was 
adopted to provide an Incentive to states ait^'to local districts for" 
serving handicapped children because they will be reimbursed on the 
number of children served. 

In addition to this, the law also requires that the money so 
received from the* Fedexaj^overnment be focused on the neediest popula- 
tion with a first level of priority on handicapped children who are un- 
served and a second level of priority on children with the most severe 
handicaps,- ^ 
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* 'In the first year of the operation of the new formula, which Is .* 

Fiscal 1978, beginning October 1, 1977, or a year from^now, money will be 

allocated to a state based on the number of handicapped children being 

served within the state. Within the state it will be split— 50 percent: 

of the nx)ney to be retained at the state educational level, to be targeted 

on children unserved and 50 percent of the money to be passed through 

automatically to- local districts* 

^ !n the following yesr, v/hich is Fiscal 1979, 2S percent of the 

money remains at the state educational agency level for targeting on un- 

» " » 

met needs — perhaps rural districts, areas^of low concentration, or what- 
ever happen to be the needs of the state at that point — and 75 percent of 
the nfoney flov/s thwtrgh on an entitlement basis to local educational 
agencies. . / . 

I think it's probably useful at this point for me to discuss the 
w^y the local entitlement provision works. There are ways for a state 
to withhold funds *from a local educational agency. In summary, an LEA 

' 4- ' 

will get th^tr money based on the number of children they are providing 
educational services out of the 50 percent or 75 percent LEA- share. 
They may also get additional funding from the state level if the state 
determines that there are particular needs in that area and money needs 
to be focused on that local education agency. However, to get any fund- 
ing. at all the LEA must meet certain requirements in order to receive ' 
that money. It must be fully eligible under the terms of the law; i.e.',*; 
providing due process procedures, individualized education programs, et 
cetera, et cetera. It must apply to the state and it must Kave an , 
acceptable application. 



Secondly^ the LEA must^be able to gen^rat;e in dollars, as a result 

oi the number of children it serves, at least $7,500. Thi$ provision was 

« • • 

adopted to assure that funds would flow through to local- agencies in 

grants large enough to do, something with. With that $7,500 you'd be able 

to buy, for instance, at least part of a person and it woujd not be just 

$10, $15, or $200 here aad, there. . ^ ' ; ' 

At the time tbat'we were working on this provision of the Bill, 

If funding were at $1C0 million, which wa? where At was when we were 



considering it, to meet this $7,500 minimum you would have to have 7,000 
scIk)o1 children, or yifSproximately 700 handicapped*»chi Idren in your area. 



i 

This has changed $ince appropriations have, -increased. But if'you know. 



that was the figure when funding was ^t $100 million and currently appro- 

priations are af $315 million, one can get some idea of what the differ- 
' ' r . 

entiar is. ■ * - ♦ ^ " 

* - . « ' . 

Another provision whioh regul ates - the relationship Between the 
local educational agency and the state educational agency provided that 
a state may withhold money from the-loca] educat^ibnal' agency if the LE/\ 

Is serving 100 pfercent of its children and it's providing a free, ^ppro- 

) 

priate public education to each and every one of these handicapped 

children. This was adopted so that fun^jng could be focused on ar^ajs 

of h^h need within a state--a goal of ttie Bi^ being to assure that 

^each child receives an education. It was not. intended^tb provide an off- 

set, for local educational agency ey{)enses. The main intent of this 

provision is^c^ssure that each child rece^n/es^^a^ and to 

assure that the money gets- targeted where there is most need-. 

* • 

In terms of this provision, however, the state has to find that 
a local district is providing all children a free, appropriate public 
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Education, which means providing an education consistent with the Individ' 
u^Uzed program requirement* And there Is an appeal^ procedure available 
to..an LEA under the General Education Provision's Act If It wishes to 

challenge, a state's decision. »^ 

<• 

On another funding-related IssUe, the Issue of leveyf of dpproprl- 

ations Is Important. As Indicated previously', at the time W/e we/e .con- 

sidering this Bill in. the Committee, fundlng>as at $100 pilllonA \t has 

substantially Increased.* It doubled In Fiscal 1976 to *$20&mrn 1 Ion , and 

we're able to obtain $315 mil J ion for Fiscal Year 1977. To see the real, 

* 

growth for. this area, and a measure ^of the Importance that the Congress 
places^ on providing funding and assuring that each hand icajpped child has 
an education uniquely suited to his needs, one must consj^r that. In 
Fiscal 1973, only $37.5 mil Hon was being sperit \t\ this area. Thus, we 
are^riot talking about a jump* from $lo6 million to $315 million, we aroi 
real ly^ talking about S movement from $37.5 mil Hon "to $315 million. 

Another pr'ovislon of thfe lavV which' should be mentioned with 
respect to funding is that local educational agencies and state educa- 
tionaj i^encies and other agencies receive money from the Federal govern- 
m^Tit under the Vocational Education Act, under Headstart, upder Title I 
and under Title III or IV of the Elementary and 'Secondary Education Act. 
Pulplic Law 9^-1^2 does require that^ those funds be spent in a 

manner which rs, consistent with assuring free, appropriate education to • 

*<- ^ 

all handicapped children. This funding within states also must be 

targeted in a Way that meets the objectives of the state* plSn and of 

the local .education plan under Public-Law 9^-1^2.'' I suggest, then, that 

« * 

the funding history so far has been very encouraging, and I believe that 

. r 

we "will be able to -obtain continuing growth In this area. 
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SECTION A-2 , 

^ • BEH PERSPECTIVES ON P.L. Sk-]%2 AND ON REGULATIONS DEVELOPMENT^ 

^ THOMAS B. IRVIN 

While Sk-]h2 is referred to as the Educa.t4>^n for AH Handicapped 
'Children Act, it's not a new, discreet law unto Itself. Public Law, 9^- - 
142 -simply ^pr^vides amendrnents to ,Partr B of the Education of the Handi- 
capped Act, just as Public Law 93-380 provided amendments in 197^; 

It^s also worth noting 'that many of the provision^ in- 9^-1^2 are 
/not new. Many were provisions of P.L. 93-38Q. >''ln fact, there are.^ome 

six o.r seven. of them— the area of due process, nondiscriminatory^ testing, 
\ least restrictive environment", priority >to children not receiving an , ^ 
educa,tion, child identification and confidentiality are some. Also, we 

didn't even need P. L. 93-380 to know that there's such a thing as least 

if- 

restrictive environment. Several previous court cases and state laws : 
had already had with respect already establish that Doctrine. as a major 
right related to matters Qf Education. 

, It's very much worth • noting that Publjc^Law '^k-XWl is a basic 
civil rights law. This law guarantees 'to handicapped children certain 
rights, and. protections, and th^se >ri-ghts* and protections must be pro- 
vided whether a" local district is getting funds under Part B .or not. 

The Civil Rights' of the handicapped "have, in addition, been addressed by 
' • ■ ■ i 

other related legislation. Section 50^* of the Rehabilitation Act of 

-1973, which is now going to be administered by the Office of Civil Rights, 

12 
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Is^a very'strong piece of civil rights legislation. This Section, only 

* ~ f - 

/our or five lines long, says. In effect, that no otherwise qualified 
Individual shall solely, by reason of his or her handicap, be excluded 

0 ' 

from part let pat ion In', be denjed the benefits of, or be 'subject to dis- 
crimination under any program or activity receiving federal financial 

*5ksslstance. ' . 

. The proposed regulations under^ Section 50A an8 the regulations 

under. 9^142 totally parallel each pther. In one sensed It really- 

. , * . 

doesrt^>: matter whether 9^-1^2 Is In fact a civil rights law, or whether, 
"by ncS'followIng It you're m violation under 50^, The, end result really 
I's^the same, as the primary issue Is addressed by- both statutes,.* 

I'd like to drs.cu$s the public InvolVfement activities we've had 
in the regulations development process,, and then ,treat very^br lef lyj the 
nature, scope and organization of the regulations. Following this I 
will touch briefly on a few substantive areas. 

. In the balance of this paper, I wi 11 discuss first the public 
Involvement activities we.*ve conducted during the regulations develop- 
ment process; second the nature and scope^of the proposed regulations; 
and third some issues related to the provl s ions for a free, appropriate 
public education, due process, nondiscriminatory testing, least restrfc- 
tive environment and Ihdivldual ized educatlpn programs. 

"First, some comments on the public Involvement ac^tlvltles 
related to development of regulations^ on 9^-1^2. When Public Law 93-380 
'was passed, and from some of our experiences In' development of .regula- 
tions for that act during 197^, It .became very clear that major public 
Involvement and Input Ir^the regulations development process was needed. 
Thus, when P.L. 9^-1^2' was passed In November, 1975, we rttade the decision 
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-to take the law to the field and get Input from a whole variety of peop.le 

throughbut the country before any writing was done, and second, that we 
♦ 

would then convene a large writing team outside of the Federal government 
essentially to assti*t BEH In developing concept papers that would be used 
as the basis fQr writing regulations under P.L. 9^-1^2. 

. In this report, the Bureau actually coOfJucted^a total of twenty 
meetings, from March to August of 1976« These meetings jAfere conducted pn 
both a geographic and special Interest basis.- "Over 2,200 people partici- 
pated In these meetings, and BEH received hundreds of responses. 

In June, BEH convened the previously referenced large outside 
f&rltlng team again.. This team was composed of^ 168 peoplr^. Of the 168, 
there were about 17 people representing local education agencies, with 
some four or five great city schools represented. »Durlng this second 
three-day writing team meeting, ''we divided the 186 partlcl pants ' Into 12 
topical groups around major topics In the law, such, as p, rsonnel develop- 
ment, least restrictive environment, due process and so forth. 

Every topical group was given a tabbed and underlined copy of the 
law, the complete legislative history and eve ry^, comment that BEH hgd 
received from the 11 Input meet Ings that fiad'bee^n con?lucted. Writing 
team members were gFven a charge that before they left there at, the end 
of the three-day meeting, they must deliver to us a concept paper dealing 
with their topic, which we In turn cbuld use later In writing regulations 
Each of the 12 groups came up with a product by the end of the third day. 

As^a next step, the twelve topical group" products were developed 
Into a consolidated concept paper. That concept paper came out arouhd 
August 20, 1976. The concept paper was sent out to approximately 300 
people. Including the 168 In the regulations writing group plus a number 



' 14 



21 



of other Indl vidua 1 s% We received some tremendous responses* Two addf^ 

tlon^l draft consolidated concept papers were Issued, each reflctctfng 
« 

major* changes over the earlier drafts. » 

' A second major Issue which needs to be addressed is the nature 

and ^cope of t>.L. regulations. One specific Issue facing BEH Is 

how detailed should regulations be. We had some commenters who really 
ifeel that greater specif icity, Is needed and more direction Is needed from 
the Federal level. We have, however, a lot more people who are fearful 
that the Federal government Is going to overregulate. 

Here's the .position we've taken. We see the development of regu- 
lations as being an evolutIo.nary process that ' s. probably going to take 
several years ""to fully develop. P.L. 9^1^2'^Is very specific on many 
points, and since implementation, o^ rather, the consequences of imple- 
mentation, Is down the roa<3 some, we 'feel that thfe mast rational approach 
to follow at this timfe is to write minimum regulatfons and then to -^mend 
and revise those regulations as need and experience dictates. The ^f act 
that the concept paper on which regulations will be based Is 200 pages . 
long does not belie our Intent. Much of what has been done Iri developing 
the concept >aper is, to lift verbatim primary sections of tha law, since' 
the ultimate aim is that users would not have to r^^^arence 1^ different 
{locuments.^ In this writing model, everything that's pertinent — Including 
all of the Act itself — woul^ end up in the regulations, plus whatever 
interpretations are necessary. Our basic approach has been to expand on 
the law only where it seemed to be necessary for. points of clarification, 
or where further direction seetned to be essential. * ^ 
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' A quick 9vervi^w of the.organlzatlon of ^th^ regulations may be 
useful, and the following brief comments discuss e^ch major section of 
the proposed regulations document, o 

Part A of the regulat-^ons document Is a basic, general Introduc- 
tory sub-part which Includes the purpose and scope of the regulations, as 
well as necessary definitions. All the major defTjiltlons of words .or 
terms used throughout the whole statute are in thi s' section* ^ p 

The next category in the regulations, covering sub^parts B 
through deals with the conditions an3 the procedures which must be - 

followed In order to receive funds under Part In other words, if 

< ' ~ * 

you're a state educat ion agency, you will have to s,ubmlt an annual 
program plan, to the Commissioner of OE. If you're an LEA and you want 
to' receive funds you must submit an annual application to your state, 
education agency, and so forth. Sub-part F contains the procedures for 
counting children.' These procedures have already appeared in proposed 
form in regulations and were issued on September 8, 1976. 

One specific point related to the LEA application requirement 
should be made. All points that. are in the LEA application are verbatim 
requirements from the law. The only thing BEH did is to add headings. 
Most of those requirements deal wjth assurances and procedures. In this 
respect, it's Important to bear ih' mind that the state education agency, 
not the Bureau of Education for the Handicapped, will determine the forms 
ar.d procedures to be used by each LEA in submitting the appl feat ion to 
the state agency. It may be, however ,• that , beginning In Fiscal 1979> 
LEA applications will -be qble to incorporate by, reference the major 
procedures from the 1978 application. Many of those procedures will 
presumably not change. from year to year, so a district won't have to ^ 
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keep repeating and repeating and repeating* That's what BEH Is going to 

ask the states to do In the submission of their annual pr'Ogram\plan , -and 

\\ presume tfiey would follow the same procedures with LEA's. 

1 / Sub-parts G through M of the' Regulat Ibns deal with Individual 

righ'ts and protections and safeguards which are applicable to all public- 

t ' . * 

education /agencies In the state. 

<, 

. Sub-parts N and 0 relate to private schools, aud Sub-p^ft P Is 
comprehensive Personnel Development. 'The provision for Perspnnel Develop 
ment is a basic starte education agency requirement, but there Is a llnkag 
with the LEA defined. 

Sub-part S. relates to financial participation. Sub-parts T-and. 
U are the Commissioner's hearing procedures with respect to state educa- 
tion agencies, andi specify his respoDsIbl 1 Ity for withholding funds In* 
certain cases. ' - 

Finally, the last sub-part, Sufe^part V, relates to Incentive 
grants, for educat Ion. of children In the three to five age group. That's 
a y^pTrate provision with a separate funding authority. 

The final major section of this paper deals with several , major 
provisions of the law, and with selected Issues or questions which have 
to be addressed in developing sped fic Vegulat Ions. 

The free and appropriate public educalon requirement, which Is 
Included In'^Sub-part G, Is a new provision. BEH basically adopted the 
language from the statute, which says In effect that a free and appro- 
priate public education must be available to all handicapped children 3 
to 18 by September 1, 1978, and 3 to 21 by September 1, 1980. There Is 
one exception, and that Is with respect to children 3 to 5 and' 18 to 21,. 
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P.L.' provisions, do not apply if they're incoosistent wit^h existing' 

State law or practice or court order* , , 

The term ''practice" is a very troublesome term In these provisions 

^and frankly the Bureau has not at .this 'time fully come to grips with this. 
Some .advocates are saying to us- if one* LEA in a state Is serving any 
handicapped children between 'the ages of three and five, then every 
(listrict in the state must serve all handicappe^d children between the 
ages of three and^ five. The Bureau has not -taken that particular position 
at this juncture. . . - • 

BEH posture at this time is that the term '^practice" relates to 
programs for the education of handicapped ^children which are permissive 
in nature-, and under pApiissIve state legislation, with respect to 
handicapped children ages 3' to 5 and 18 to 21, the state and local edu- 

.cation agency shall determine the target populations to be served and 
the nature and extent of services to be provided. That's the position 
the Bureau has taken so far.' 

^ The law also requires s-tat^ an^ local education agencies to . , 
provide a goal of full educational opportunity for all handicapped' 
children, and this requi renf^ent was included In Sub-part G. 

As part of the full educational opportunities goal we did add a 
basic rights issuVfrom the Congressional report language, which states^ 
In effect that handicapped children must have available to them the 
variety of program options available to non-handicapped children, In- 
eluding but not limited to art, music and vocational education. Also, 
in keeping with the report* language In both the House and Senate reports, 
the regulatiotis will specify that physical educatlqi^ .services must be 
available to every handicapped chlVd, and that handicapped children 

2.5 
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should be afforded the opportunity to participate In the regular physical 
education program unless- the child's Individualized education program . 
Indicates the need for special l^^ed physical education services* If 

.specialized services are needed then the agency must either provide them 

.or afrange^for them to be -provided. 

Another. requirement , the procedural safeguards requirement, 

originally came about In P.L. 93-380, but has been greatly expanded under 

P.L. 9i*-U2.. Section 615 of P.L. 9^"1^2, for example, Is so specific 

that It was incorporated in Its entirety In the regulations,^ and w&s > 

expanded on only where necessary for further clarification. 

The Regulations wIlLexparid considerably on the requirement that 

parents^of a handicapped child must be afforded the opportunity to obtain ^ 

an Independent evaluation of the child. That*^ all the statute says on 

that Issuei' That's all that was said under P.L. 93-380 previously. 

"Some clarification is needed because all parents already have "the right* 

I 

to an independent evaluation of thel^r child. The Issue seems to center 
on the cost of the evaluation and who pays. In'thls respect. It Is our 

position that, if the parent obtain^ the evaluation directly through his 

* * * 

or her own efforts, the cost of the evaluation will be born by the parent. 

However, the results of that evaluation must be considered by the state 

or local' education, agency^ In any decisions n}ade with respect to the 

provision of a free, appropriate -publ Ic education for the child. And, 

in -addition, the results could be presented as evidence at an Impartial 

due process hearing. ' • 

If, however, the parent should come to the. school district or to 

the state and request tKal an Independent evaluation be provided through 

the state or locaF education' agency, and If the agency agrees with the 

I 
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requeS^'t, then the agency wou.ld pay. If the agency doesn*^^^^^gree^i th the 
request, and the parent submits a complaint as. part of due process, then 
the issue of who pays for the evaluation could become the subject of an 
Impart ia I due process hearing. If the hearing officer feels that addi- 
tional evaluation data are needed on a child to hejp make a decision 
about that child, then the cost for that evaluation would be at public 
expense. 

As a cKeck and balance dfmension, however, our posture is that-, , 
whenever a state or local education agency pays for the cost of the inde- 

•pendent evaluation, that agency may establish the criteria under which 
the evaluation may be obtained, including the location, and thrSf* qual if i- 
cations of the e^:aminer'. 

The regulations cite verbatim the provisicTS with respect to 
impartial due process hearings, hearing rights , admini strati ve appeal^ 
and civil action. A minor change regar;ding the impartial hearing officer 

-(vas made! Under this change, no hearing conducted pursuant to the 
requirements of this sub-part may be conducted by an employee of the 
state or local educational agency involved in the education or care of 
the child, or by any person having a personal or professional interest 
which v/ould conflict v;ith his or her objectivity in the hearings, A 
person meeting the stated condition^ of impartiality who is paid by a 
state or local education agency to serve as a hearing officef would not, 
however, be considered to be an employee of that state or local agency. 
The same provision v/as made with respect to paying surrogate parents. 

As a side note, I personally do not believe that a school board 
member can serve as an impartial hearing officer. However, wc cannot 
regulate on this point because the statute only prohibits employees of 
agencies from serving in that capacity. 

20 
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The Individualized education programs (lEP) requi rement .Is a 
major one/ I feel this Is the key provision 'in S^'-lkZ. The term lEP Is 
applied to specific provisions In seven different points In the statute, 
and the legislative history from the eight major- documents In the legis- 



lative history Is more extensive on this point than any otK^ point In 
the entire statute. - / 

In regard to this requirement, several concerns have been raised. 



The first relates to the issue of can you conduct a planning conference . 

\ 

for developing an lEP if the parents don't attend? The law Is pretty 
specific on that. The rules specify that every attempt must be made to 
assure parental participation, Including scheduling the meeting at a 
mutually agreed upon time and place. However, if a parent furnishes a 
written v/aiver of his or her right to attend the conference, or if the 
parent cannot be located, or If the parent simp-ly does not respond or 
refuses to attend, the local education agenc/ must document their efforts, 
and, once they are appropriately documented, may then proceed without the 
parent being In attendance. ^ 

The second concern relates to the question, "Is an individualized 
education program a legally binding document?* That's Very threatening 
. to teachers. It's also cfertalnly threatening to school district offi- 
(/ials. Congressional report larguage In both Houses say n£. For 
example, the June 2, 1975 Senate Report contains this statement: "It 
Is not the committee's Intention that the written statement developed 
at an Individual planning conference be construed as creating a contrac- 
tual .relationship." Now, I think the Intent or the expectation of what's 
supposed to transpire is very clear. First of all, the local district 
must develop an Individualized education program on every child, and Is . 
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'^responsible for providing the services consistent with that lEP, But the 
agency and the teachers certainly could not be held accountable if the 
child does, not achieve^ the growth that's been set forth in his annual 
goal and short term objectives, ^ 

A few comments on the* Doctrine of the least restrictive environ-^ 
ment should also be made. In keeping with the statute, the Regulations 

require a state'yeducation agency to establish a policy and procedures with 

If 

respect to l|:he least restrictive environment. The provisions are appli- 
clible, as yqu, know, to each local educational agency. As articulated in 
thercorttept paper, each fiandicapped child^s placement must be determined 
at least annually and be done on an individual basis, and that, where 
possible, the lEP be the vehicle for making this determination. Also 
required Js that «ach.^*state must establish a continuum of special educa- 
tion placement 'se^^Vlces, Continuum points, or levels, are not specified 
because in one state thefe may be eighteen levels and in another, state, 
more or less. What is set is a minimum by saying, that each state's 
continuum rrust in^cj^e at least the placement options set forth in the 
statute itself. ■ 

There are a number of areas which have not been addressed in the"^. 
regulations concept paper. The whole issue of how to administer the 
priorities has not been addressed. The funds are ^^istributed by the 
states to the LEAs in the context of, these priorities, and funds -are 
supposed to be used in terms of these priorities, 

A related question to this is how can an LEA use funds, I'f an 

entitlement of a million dollars is allocated to a particular district, 

specifically how can you use t;ho^e funds^ given certain priorities as 

applied to an individual district. On another finance-related issue, 

♦ 
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.the whole is^ue of comparability is one we haven'^ t resolyed completely. 
We elected at this time to just simply reiterate the statutory statement, 
on It. , » \ 

In summary, I should state that Public Law9^-1^2 is not an,OE 
law, it*s not a BEH law. It's the Law of the Land. It's clearly going 
to affect every one of the 16,.000 school districts in the nation, all of 
the SEAs , every institution of training and ^very institution serving 
handicapped children. It ultimately either will touch or have a direct 
effect on every handicapped child in the country. Noy, if any have hang- 
ups with the law Itself, the only recourse is through the Congress, not^ 
through BEH. But until that law js amended, all professionals and 
citizens together have the responsibility to get on about the business 
of attempting to implement this Act'as quickly and as smoothly as' 
possible* " , • 



SECTION B 

SEVERAL- MAJOR PROVISIONS; REVIEW AND DISCUSSION 

, , ■ EDITORS' NOTE 

■ V ' , 

Contributors to this Section are professionals 4<nowledgeable " 

about the background Ind contend of selected major •provIsIt)ns of P,L* 
9^-1^2, and each ha$ explicated in detail one. of thpse major provisions. 
These contributions are inftnded to provide the dimension of professional 
opinion and information as a.supplemenf t6 the more formal language of 
faw and regulation, and to provide conceptual depth and a broader knowl- 
edge base than one could obtain, strictly speaking, from the words of 
law and regulation, . 

Fjve of the many major provisions of P,L, Sk-]k2 were selected 
for purposes of tjiis text. These are: 

1. Funding and Entitlement Provisions • 

2. The Doctrine of the Least Restrictive Alternative Requirement 

\ 

3. The FulPServIces Requirement 

• ' A- ■ >. ■ ■ ' 

k. The Individual Education Program Requirement 

5. The Nondiscriminatory Testing and Evaluation Systems 
Requirement 

J » 

s 

24 

•.31 



- SECTION' B-1 

FUNDING AND ENTITLEMENT UNDER P.l.'Sh-]^! 

RICHARD 'a. ROSSMILLER 

Public Law 9^-1^2, the^Educatlon ^for All Handlcappec| Children 
Act, Includes a basic funding formula which provides that entltTement Is 
to be based- on the number* of handicapped chlldrer\ ages 3 to 21 , mul.tl- 

plied by the average pupil expenditure "in pubHc elementary and secon- 

" * • * . " 

dary schools In the United States," multiplied by a specified percentage 
that is stated In the 'law. ^ ' ^ .v. .; 

/ The percentage stated for the first year, Fiscal 197^ (beginning 

Oc^l^ober 1 , 1977) is five perx:ent. The percentage increases to It) .percent 
for F.Iscal 1979, to 20 percent for Fiscal I98O, to 30 percenit for Fiscal 
1981, and finally to ^0 percent for the fiscal ye;ar beginning October 1, 
1981 and each year thereafter. 

It must be remembered, however, that the formula only establishes 
an entitlement formula; It doe§ not guarantee that the necessary funds . 
will be appropriated. Unless Congress appropriates the necessary funds, 
the amount of Federal funding will fall short of the amount needed to 
provide the percentages specified. ' ^ 

The*' term, '"average per pupil expenditure" Is defined as the 
"aggregate current expenditure In the second year preceding the fiscal 
year for the computatlonsr" Expenditures for capital outlay and debt 
service are excluded from the -computation. Yhe computation Includes all 



/ ^ ' / ^ 25 



32 



expenditures by local education agencies (LEA*s) as well as direct state 
expenditures'. Thus, the computation is based on aggregate currertt expen- 
ditures by all local education agencies in the second fistal year> preced- 
ing the fiscal year o^F the computation, as well as all dinect state 
expenditures for services. This sum is divided by the total number of 
puplTs in average daily attendance to obtain the average expenditure per 
pupil In the United States for elementary and secondary schools. * 

The number of handicapped persons ag^S'3 to 21 is<^defined as. the 
average number of handicapped persons receiving special education and 
related services on October 1 and, February 1 of the preceding fi'scal 
year. That Is, a pupil count Is taken on the flrstof October and the 
first of February and averaged to determine the number of handicapped 
persons ages 3 to 21 . ' ' , 

An example will Illustrate the computation' procedure. Let us 
assume that a state has 100,000 chilgnpn who qualify as handfcapped under 
P.L. 9^-1^2 definitions. Let us aKo Assume that the average per pupil 
expenditure for elementary and secopaary schools In the United States Is 
$1,200. For the,* first year of* the program, one would compute the sta**s 
entitlement by multipl>ing the number of children (100,000) by $1,^200 and 
multiplying that product by five percent, thus obtaining a product of 

$6,000,000^^ * ' 

During^ the first year. Fiscal 1978, 50 percent of the funds must 

be distributed to local education agencies and Intermediate agencies 

which are prov^lng sjsrvlces for handicapped children. In Fiscal Year 

J979 and thereafter-^-'^J^percent of each state's entitlement must flow 

through to local and intermediate education agencies. 
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The money, retained by the state may be'used to sUpport direct 

X ' * 

services provided by the state 3nd also*to help cover administrative 

costs. However, there Is" a 1 Iml tatlon.on administrative costs—'elther 

'five percent: of a'state*s entitlement or $200,000, whichever is greater. 

To .summarize, in Fiscal .1978 a state with an entitlement of 
, ft 
^$6,000,000 wo£ild have to *'flow through"^ to ItJcal ^.and Intermediate educa*- 

tlon agencies* at least $3,000,000. More than half of^the total amount 

could %e allocated to, local and injternled late agencies, but half of the 

total must flow through. In^Fiscal Year 1979 and thereafter, 75 percent 

of the'mon^y* the state receives must fTow through' to local, and interne- ^ 

d I ate education agenci>es. ^ . 

" Turning to LEA's, the allocation of funds to local -agencies is 

based on tlie ratio of the children served in the agency to all of the 

children served in the state by LEAs and Intermed late agencies that 

apply for funding. If we assume, for example, that an OEA. has 10,000 

.handicapped children out of the state's total .100,000, that LEA would be 

entitled to receive 10 percentvOf the funds that are available for 

distribution to LEA^s in" the state. If we assume that ^ the state has 

$6,000,000 to distribute, and that half of the $6,000,000 would be - 

distributed to LEAs, then the local education agency in our example 

would receive $300,000. Clearly, $300,000 will' not go far toward 

defraying the cost of educating 10,000 handicapped children. During the 

initial year of the program the amount of money involved Is relatively 

small. However, if the:,appropr latlons come close to the entitlements, 

by 1982 (when the index number is ^0 percent rather than 5 percent) the 

amount of money Involved will become quite significant and would defray 

7 ■ - . * • 

a substantial shar,e of the cost, of educating handicapped children. 
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Some additional 1 imitations. contained In the law should also be 
noted. Perhaps most important is the specification that not more than 
12 percent of-, the popu^ticn ages 5 to 17 c^n be claimed as handicapped. 
Furthermore, not more than one-sixth of th^ persons identified as handi- 
capped may be pupils with learnlng.'dis'abH ities, (The law also calls 
for a special study of learning disabled handicapping and there is a 
possibility that the two percent restriction will be modified in the 
future.) The 12 percept Mmita'tion undoubtedly v)tes imposed to foresail 
the use"of P.L: 3k-] kZ as- a w^y of securing federal support for the 
education of virtually all chljdren in the country underv the guise that 
they are' in some way handicapped. 

The law establ ishes two" priorities for service: ' (1) firs.t 

priority must be given children who are not (Currently served at all and 

(2) second priority must be giverr to improving services for'those who 

are nowbeing served, but not adequately. These priori ties .create 4:he , 

possibility that a district that is already providing adequately for". 

handicapped <:hi Idren could be precluded from receiving funds under P.L, 

3k-]k2 until other districts within the ^state have met the, first two 

priorities established in the law, 

>^^eference is made in P,L, 9^-1^2 to "allpwable costs," I Inter- 
* > 
pret allowable costs as funds utilized for the conduct of programs and 

projects approved by the state education agency. The law contaVns a 

description of the local plan— the appl ication— that must be submitted • 

by an LEA as a prerequisite to receiving funding. Each LEA must, in Its 

application, provide satisfactory assurance that the funds receiyftiwill 

be applied toward*meeting the excess costs Incurred In providing that all 

handicapped children residing In the terrUory served by the agency 
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providing the services will be Identified, located, and evaluated. The 
plan must also provide, a practical method for determining which children 
are currently ^receiving special programs, and must also establish the 
policies and p^rocedures to be utilized in developing the individualized 
educationalprograms called for by the law. The LEA's plan also must 
establish a goal^or acc6mpl i shing provision of full educational oppor- 
tunities for all handicapped children. 

The plan submitted by the LEA jnust also provide satisfactory 
assurance that funds received under the provisions of P.L. 3k-\kZ shal.l 
be used only to pay for the excess cost directly attributable to the 
education of the handicapped, as Welf as assurance that the funds will 
"be used only to supplement the funds already" available ar\d to increase 
the levePo^tate'and local funds expended. 

In no case shall the funds provjded under P.L. 3k-]kZ supplant 
.st^te and lodal funds. There is a provi sion , -however , that if a state 
can satisfy the U.S. Commissioner of Education that adequate educational 
services are being provided to all handicapped children in the state, 
then funding received under the provisions of P.L. 3k-]kZ may be used to 
supplant rather than supplement state anJ local funding. 

The law defines "excess cost" as the cost above the regular /:ost 
of providing education and related services to handicapped children in 
elementary and secondary programs. "Regular cost^" are defined as all 
expenditures for elementary and secondary students in the preceding 
school year excluding capital outlay, and debt service. The intent of 
■ the law is to provide Federal support for a portion of the additional 
cost involved in providing educational programs for the handicapped. 
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Regular costs may be computed by determtnfng the total expendltu 
per elementary and secondary pup!l in- the district and Subtracting from 
that total cost (a) expenditures under P,L, 9^-1^2^ (b) expenditures ' 
under Titles I and VII of the Elementary and Secondary Educa; Act, 
(c) expenditures for special education and related services from state 
or local so'jrces, (d) expenses for compensatory education and related 
services, and (e) expenses for bilingual education and related services. 
This net expenditure figure is then divided by the average number of 
pupils in menr.bership in elementary and .secondary programs based on a 
pupil count taken on October 1 and February 1 of the preceding school ■ 
year to arrive at the cost per pupil for the regular program. 

In shof-t, the procedure Is to determine gross expenditures, » 
exclude capital outlay and debt service, and subtract expenditures for 
programs designed to serve particular target populations. It is- assumed 
that the net expenditure determined through this^ process represents the 
cost of the regul^ educational program. ' . .■ 

Potential Problems 

Perhaps the most serious potentia 1 problem inherent in'P.L- 9^-' 
U2 is the possibility that the sums actually appropriated will be insuf- 
ficient to achieve the level of funding authorized. The requirements of 
the lav; must be met whetberor not the amounts actually appropriated 
attain the levels of funding authorized, Shpuld the appropriations be 
insufficient, it will be extremely difficult for states and local edu- 
cation agencies, already hard pressed for funds, to provide the level of 
support needed to meet the expectations raised by-P.L, Sk-\k2. 

Another potential problem is the relationship of money available 
under P,L. 9^-U2 to the state/local funding of special education and 
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general education. This relationship will be of concern In all states. 
The 50 states have widely 'varying provisions dealing with the financing 
of educational programs for the handicapped. Some states use categorical 
aids; some use the state's general aid program; some use combinations of 
categorical and general aids. P.L. 9^-1^2 provides that the state can- 
not reduce Its current contribution In support of education of the"-;, 
handicapped until it has satisfied the requirement that al l^andicapped 
children arc being served adequately.^ But how does one go about estab- 
lishing whether or not the state Is or Is not maintaining Its contribu- ' 
tlon? This can be a , very comp^lex problem, particularly In states where 
both general and special aids are available to help defray the cost of 
educating handicapped children. 

For. example, Wisconsin has a categorl&al aid program fpr special 
education and a percentage ar power equalizing program for support >of 
general educatl9n. To the extent that the cost of educating handicapped 
children In a given schooU district Is not adequately covered by the 
categorical aids, the district qualifies to have the cost covered as part 
of Its power equalizing aids. Thus, there are two separate state support 
programs that apply, and to determine whether the state Is or fs not 

✓ 

maintaining Its current contribution one would have to deter'mlne how 
much of the general state aid a district received was actually being 
generated by expenditures for the education of handicapped children that, 
are not covered by the categorical aids received by the district. The 
oature of the problem will vary from state to state, but It Is likely to 
be a difficult task in nearly all states to determine whether or not t-he 
state Is maintaining Its effort. o 
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A third potential problem Is found In the requirement that state 
and local funds be used to provide services In program areas which, taken 
as a whole, are at least comparable to services being provided In areas 
of a district which are not receiving funds under the Act. If Is dlffl- 
cult to Interpret the meaning of this requirement. In a decentralized 
system, for example, the requirement could be Interpreted as requiring 
eqpl services In all parts of the system. But how Is comparability to 
be established? Few, If any, school systems maintain record-kfeping 
capability -to' either substantiate or disprove an allegation that there 
Is lack of comparability among -programs within a district. 

A fourth potential problem Is that of maintaining fiscal -accounts 
which will substantiate that the funds provided under P.L. 3k']k2 are 
being used exclusively for the excess cost of educating handicapped 

children. , . 

If a child Is being malnstreamed, for examp-le. It will be Very 
Important to Identify and" account for those services a handicapped child 
Is receiving that other children In the same classroom are not receiving. 
Unless one can accurately track such costs, how will one establish that 
there were. In fact, excess costs Involved In educating a handicapped 
child In a malnstreamlng environment? The revised version of the United- 
States Office of Education 'sv(USOE) Handbook 11 (Financial Accounting 
for local and State School Systems) that Is currently available provides 
the technical capability for maintaining records In this form. 

I am not optimistic, however, that local school districts In 
cither large cities or rural areas are In a position to track expenditures 
on a' pupil -by-pupll basis. In fact. It .Is difficult to track expenditures' 
on a program or school basis at the present time. Yet the requirement of 
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program comparability, and the? requirement that Federal funds available 
under P.L. J^-U2 be used to defray the excess cost of educating handi- 
capped children. Implies that It may be necessary to track both services 
and expend! tures^on an Individual pupil basis* 

In sumipary, the funding and cotItj.ement sections of P.L. 9^-1^2 
provide a specific method for determljplng state and local ajpproprlatlons, 

and provides a system of priorities which govern how this appropriation, 

,* } ' 

can be utilized. Several potential problem areas In the lmplementatIon^ 
of these provisions c,nd the total Act seem clear at this time, prImarV 
among these Is the posslb^llty that funding appropriations will fall 
'short of expectations, and that states and districts will be attempting 
Implementation under serious financial constraints. 

• ■ ( 
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■ SECTION B-2 

THE LEAST RESTRICTIVE ALTERNATIVE REgUIREHENT; 
LEGAL AND ADMINISTRATIVE CONSIDERATIONS 

^ DAVID P. RILEY AND ROBERT L. BURGDORF, JR. 

The righ'ts of handicapped children delineated In P.L. 9^-1^2 are 
not new. Due process, confidentiality, surrogate parents, least restric- 
tive alternative, child Identification and nondiscriminatory testing - 
all of these provisions appeared in that precedent-settjng compilation of 
law entitled the Education Amendments of 197^, P.L. 93-380. That law 
established the Federal statutory rights handicapped children hold with 
regard to education as well as the procedures whereby states wc^uld begin 



to guarantee those rights. 

The Educatloni&bf All Handicapped Children Act, then, pekecteci. 



Act, then, per 



consolidated, and amended al ready exisMng federal law. The point Is , 
that federal, state and local educationTleaders have had a forgotten, it 
se^ms, but additlori^TNyear .t<^ppni^er, evaluate, predict (both heaven and 
helV^'at implications Itie^fe?a4™nd^4^^^ function and 

role of. special educatjon. Even ^so^^cohfusion remains over several of 
the law's. provlsions^,; .A y <i 

" ' One'of'^'the most subtle yet profound, easily accepted yet mis- 

cifvd^r'stpod , and, thus, most' difficult provisions of the law to implement 

*f.\-' / • * * 

and njpirltor fs the doctrine of the least restrictive alternative. By 



noy? most special educators are more than familiar with the va. !ous 
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schematic representations Qf the^ continuum of services of 'cascade' 
systems. Unfortunately, this seems to have led to the determination that 
the least restMcttve alternative Is a 'place*; that 'the' least restric-/ 
tlve a'lternatlve Is the regular classroom and, thus, every effort shoul< 
be made to (at all costs!?) keep special needs children I^i the regular 
c^ass. While few would deny that many children who are now receiving 
special education assistance out of the^ regular class could be serviced 
as well, if not better. In the regular class, the least restrictive 
alternative concept goes beyond this narrow focus. * 

THE SOURCE OF THE LEAST RESTRICTIVE ALTERNATIVE CONCEPT 

The doctrine of >the least restrictive alternative had a. separate 
history as a general legal doctrine before it came to be applied to the 
field of education. Its inception can 'be traced to .as early as I8l9 
when Chief Justice Marshall of the United States Supreme Court declared 

that regulation affecting citizens of a state should be both "Appropriate 

1. ^ 
and "plainly adapted" to the end sought to be achieved. • This concept 

was elaborated in succeeding cases until by I960 the Supreme Court Qould 

say: . . " 

In a series of decisions this Court has held that, ^ 
even though the governmental purpose be le'gltlmate 
and substantial, that purpose cannot be pursued by 
means that broadly stifle fundamental - personal ^ ^ 
liberties when the end can be more narrowly 
achiteved. The breadth of the legislative abrWg'e- 
.ment must be viewed In the light of less drastic 
means for achieving the same basic purpose. 

The quoted language uses the phraseology "less drastic means for 
achieving the same basic purpose" to express the doctrine. The prin6^Dle 
has elicited a -number of other forms of judicial phraslnc^ courts-have \ 
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referred- to the *Meast restrictive meansT'^Vthe "least burdensome methocl," 
and the way we are embracing it herein, "the least restrictive alterna^- 
tlve".^ , " 

In some ways, it is unfortunate that educators and public offi- 
•^lals chose the terms "least rWtrictiye alternative" to describe the 
doctrine when' it came to be applied in an educational context, because a 
regular classroom^setti ng may be quite the opposite of ^less^restrictive' 
when compared to some types of special educational settings having^fewer 
restrictions and les$ regimentation than the ordinary cla^ssrbdm regimen. 
Perhaps "|ess drastic" or "more nbrmal" alternativfe would have been 
. preferable, terminology. Thi s^ observation is p+bbably a moot one, however, 
s-ince the expression "least restrictive alternative" has already become 

standard phraseology ir>- educational and legislative circles. 

/- ' i . 

' The general doctrine of the Meast restrictive alternative re- 

■quires, in simple terms, that state laws and public officials should be' 
^ ) . - - ' 

' ' no more nasty than^ they absolutely have to, be; citizens should^^not be 

" burdened by impositions of any greater magnitude than required to achieve 

I ■ ^ 

legitimate governmental purposes. 

^ That thi's general principle has come to apply to the field of 
special education* is largely a secondary consequence of emergence of 
judicial precedents dealing with problems of racial discrimination in 
public school systems. In the, case of Brown v. Board of Education^ and^ 
Its progeny the courts held that racial segregation in the public schools 
is an unconstitutional ''practice, in violation of the Fourteenth Amend- 
ment's guarantee of "equal protection of the laws." 

In 1969, some fifteen years after the Brown decision, similar 
principles were applied in reference to Segregation of handicapped 
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children within the public education system. In Wqlf v. Legislature of ^ 
the State of Utah ,^ a case Involving two mentally retarded children, a 
Utah court paraphrased the' language of the United States Supreme Court 
in Brown and declared: ' ^ ' ' 

Today U Is doubtful that any child ma^^easonably 
be expected to succeed In life If he Is denied the 
right and opportunity of an education*- In the 

Instant case the segregation of the plaintiff ^ 
children from the public school system , has detrl- ^ 

. mental effects upon the children as well as their 
parents,- The Impact' Is greater wheh It has the 
apparent sanction of the law for the policy of 
placing these chUdren under the Department of ' " ^ 

Welfare and s'egregatlng them from the educational 
system can be and probably Is usually Interpreted' 
as denoting their- Tnferlorlty, unusualness, use- 
lessness andNncompetency. A sense of Inferiority , ' 

• and not belonging affects the motivation of a 
child to learn, ^. Segregation, even though perhaps 
well fntentlonW, under the apparent sanction of 
law and state. authoi^I ty has a' tendency to retard 
the educational , emotional and mental development 
of the^ children. S 

Such a holding does not, however, resolve all of the questions 
surrounding the educational placement of children with special educational 
needs. The Wolf decision Is a strong statement'of condemnation of segre- 
gation, but while Such ^separat Ion or* segregation x>f students Is generally 
harmful, it' may be^appropriate in some Instances. The Jaw has rtever 
defined equa^P treatment In such a way as to demand identical treatment 
for those wit'h actual, pertinent differences. Many questions arise, 
therefore, as to. how a general anti -segregat Ion principle -the doctrine 
of least restrictive alternative - should be applied to specific factual 
situations. 

When judicial tribunals were asked to deal with the more specific 
ramifications of the least restrictive alternative doctrine, they were 
very fortunate to be able to draw upon a body of educational (concepts and 
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models which had already emerged frojn the attempts of experts In the edu- 

• I* 
cation profession to grapple with these same Issues. Educators had 

already developed somewhat sophisticated systems and constructs, such as 

the ''cascade system" and the ^'continuum of services concept," which 

delineate various types or levels of special educational services and 

provide that each child should be educated In that setting which Is as 

close to the regular classroom environment as poss'lble. 

. Incorporating these educational concepts, the courts have applied 

the doctrine of least restrictive al ternative as a presumption; It is not 

a black-and-white law, but rather it is a presumption of how things 

should take place. For example. In the Pennsylvania special education 

lawsuit, Pennsylvania Association for^ Retarded Children v. Commonwealth 
9 

of Pennsylvania , the decree stated: 

It is the Commonweal th' s .obi 1 gation to place each 
mentally retarded child In a free, public program 
of education and training appropriate to the 

' chl Id ' s capacity , within the context of a pre- 
sumption that/, among the alternative programs of 
education and training required by statute to be 
available, placement In a regular public school 

---cVass Is preferable to placement In special 
public class and placement In special publ I c 
school classes Is preferable to placement In any^^ ^ 
other type of program of education and training. 

In MI ] Is V. Bqard of Education of the District of Columbia,'^ the court's 

order containeci a shortened statement of presumption: 

Each member of the plaintiff class is to be pro- 
vided with a publicly-supported educational pro- 
gram suited to his needs, within the context of 
a presumption' that among the alternative programs 
of education, placement in a regular public 
school class with appropriate ancillary services 
is preferable to placement in a special school 
class. 
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% 13 
Likewise, in the Uebanks Spears decisibn In New Orleans, It was > 

ordered: ^ J 

All evaluations and educational plans, hearings, r 
and determinations of appropriate programs of 
education and training hereinafter provided.'fqr 

„ shall be ma'de in the context of a presumption that, 

among alternative programs and plans, placement in 
regular public school class'wlth the appropriate 
support services is preferable to placement in 
special public school class and placement In a 
special public class Is preferable td pliatenic*it In 
a community training facility and placement in a ' 

^ community training facility is preferable to 

placemenfnn a residential institution or other 

program of education outside the Orleans Parish ^ 

publ ic schools, 

When the concept of* least restrictive alternative was adopted In 
Federal special education legislation, therefore^ the statutes were 
simply crystallizing a principle which had already developed In case l^w 
and in educational theory. , J ^ 

* • REQUIREMENTS OF FEDERAL LAW 

— ^ - t 

A 

The Federal statute v/hich was the immediate predecessor of P,U. 

9^-1^2 was the first Federal lafi^o incorporate a requirement the 

least restrictive alternative doctrine as it applies to the field of 

education. P.L. 93-380 mandatejd that state pUns, required for Federal 

special education funding, Include the principle of least restrictive 

alternatives . P.L. 9^-1^2 employs the same language In Section 612 of 

the 'Act: ' 

In order \.o qualify for assistance under this 
part inVany fiscal year, a ^state shall demonstrate 
to the Commissioner that the following conditions > 
' are met: ^ 

^ -h 

(5) The state has established . . . (b) procedures 
to assure that, to the maximum extent appropriate, 
handicapped children. Including chHdren in public 
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or private Institutions or other C3re facllltlesf 
are educated with children who are not handicapped, 
^ and that special classes, separate schcioVIng, or^ 
N other removal of handicapped , children* from the 

regular educational environment occurs only When 
the nature or severity of the handicap Is such 
that education In legular classes with the use of . 
^ supplementary aids and services cannot be achieved 
satisfactori ly. 

This method of expressing the least restrictive alternative 
docfrine answers two Important questions about the education of handl- 
capped, ch I Idren* 't tells with whom handicapped children should be 
educated, c I -e/, with their peer group of nonhandlcapped' chi Hren as much 
as possible; and where handicapped children should be educated, i.e., as 
close to the regular claSs^room environment as possible. 

These state plan requ I rement^ wl 1 1 have an indirect but major Im- 
pact upon urban and other local publi|: school systems because the local 
education agencies will, In large measurej'be the ones whose^ duty it will 
be to fulfill the promises made in the state plans. Moreover, another 
section of P.L. 9^-1^2 puts a more direct burden of assuring least re- 
strictive alternatives upon local school districts If they wi^h to 
benefit from Federal fundihg. Section-Sl^ provides In part: 

/ (a);A local educational agency or an Inter- 
mediate feducational unit which desires to receive 
payments Onder Section 611 (d) for any flsca) year 
shall submit an application to the appropriate 
state educational agency. Such application shall - 

• • • • » ^ 

(c) estajjlish a go^l of providing full educa- 
tional opportunities to all handicapped children* 
Includ I ng - . . . 

(Iv) to the maximum extent practicable and 
consistent wlthjthe provisions of Section 612 
(5) (B), the ptt>^lslon of special services to 
enable such chlXaren to participate la regular 
educational programs. 
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IMPLICATIONS FOR IMPLEHEHTATION 

The requirements of P,L. ^k-\kl in regard to least restrictive 
alternative, are explained^ In more detail in "Subpart L, "Least Restrictive 
Environment,*' of the Third Draft Consolidated Concept Paper which forms 
the basis for formal Regulations. Of major Importance are Sections B and 
C of that Subpart. Section B, entitled "Continuum," provides: 

(a) The policy established by the state edu- 
cational agency shall Include a continuum of 
various alternative" placements which must be 
available In order to meet the special educa- 
tional and related needs- of handicapped children 
throughout the state, 

(b) The continuum required by paragrJaph (a) 
shafl (1) include the various alternative place- 
ments set forth in the Statute (including In- 
struction in re^4^Tar classes, special classes 
and special school s ;' home Instruction; and 
instruction In ^hosplJtal s and' Institutions), and 
(2) make provision for supplementary services to-' 
be provided in conjunction with regular class 
placement. & . 

This specification of a continuum of educational services Is a notable 
clarification of one means by which states will be expected to achieve 
concrete Implementation of the general statutory' requl rement of least 
restrictive a-1 ternat;l ve. 

The Education Yor All Handicapped Children Act was written, 
passed, and signed Into law with two particular sub-groups of handicapped 
children in mind. This Is very clearly presente'd In Section 612(3) where 
service priority is made ''first with respect to handicapped .chl Idren who 
are not receiving an education, and second with respect to handicapped, 
within each disability, with the most severe handicaps who are receiving- 
an Inadequate education, , 



Such priorities have been echoed In our second generation state 
statutes and many Great City school systems have been In the vanguard of 
providing services to a* population of students once thought to be unman- . 
agcable, untralnable, uneducable. The institutionalized child and the 

r 

low incldente, severely handicapped now remaining at home represent one 
challenging element of Implementing the least restrictive alternative 
concept in our schools. 

, As we provide for these new learners, we face ever diminishing 
budgets, many •entrenched and often inappropriately trained staffs', and 

'demands from other constituent; groups for new and/or better programs. 
"Something has got to give!*' has been heard from schbolmen over the pas* 
couple of years. While some would wish thest-, realities to go away, the 
laws, regulations, court decisions, and pressures remain. We seem to 
have a choice: cope, manage, and lead, or move over for somebody who 
will. That's no 'choice I The challenge then is to implement and frankly, 
we are 111 prepared to do so. Such seems tc^ be the case not because of 
the uniqueness of the children we serve but more to the Intransigence of 

.our organizational , administrative, and personnel training behaviors. 

Our own attitudes, lack of, creativity and/or commitment, seem also to 

hinder much of our progress. 

In 1971, Luvern Cunningham spokd at the Minneapolis Leadership 

Conference about change systems in lar^ urban school districts. At that 

time, he commented that "the patterned ways In which we have come to 

behave In schools now prove to be dysfunctional."'^ Certainly, the 

realism of this assessment Is most aptly demons tratedf In reviewing the 

Implications of the doctrine of the least restrictive alternative'. 
♦ 

Implementation requires an understanding and appreciation^ of the 
concept of least restrictive alternative as a concept . It represents more 
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than a placement on a cascade. It represents a determination of a chlld^s 
need for services and how those services can be provided in a quality 
fashion and In a manner which Is as culturally normal as only the child's 
abilities and needs allow, 

Tlme^ attendance, schpol year, organization, facilities, roles, 
and programs are no longer sacred or so fixed that they cannot/should not 
be adapted/molded to accomodate Identified child neecis. Each becomes a 

tool to be strategically and dynamically defined and employed to meet the 
determination of an Individualized educational program. In doing so we 
will re-create the role of special education In schooling and restructure 

the relationship between special educators and classroom teachers* 

The last few words of Sectlo'n 612(5), quoted above, provide an 

essential guide to our review. More restrictive special education alter- 

natives., such as special classes, must only be recommended after "regular 

classes with the use of supplementary aids and services cannot be achieved. 

satisfactorily." Several administrative and Inrservice needs become 

priorities: 

1/ Ar. Intensive review must be conducted not only of special 
education programming alternatives but those of general edu- 
cation which pre-condition referral and/or restrict a chlld^s . 
opportunity to move wltj^lp or without spec^ial education 
programs as program objectives are met. 

2. Special educators must abandorf "empi re .bui Idlng*' practices - 
deny it we might - and learn to collaborate ^Ith other edu- 
cation personnel In creating alternatWes within the context 
of the regular education program; 

A3 
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3, 'special educators nrust become niore skilled In consultation 
and joint student planning and programming (this has major 
implications for state departments and colleges, where much 
change Is required to ensure that 1 Icensure/certI f Icatlon and 
training requirements are relevant to current practices and 
programs). ^. 
k. Education professionals as well as parents need to be re- ^ 
assured that, In Implementing the least restrictive alterna- 
tive concept, the Intention Is not to jettison quality 
services to children. The Idea that only "special (usually . 
^ -Segregated) programs can provide the Intensity/ and quality - 
of services a child needs has been so succes^ully sold that 
transition to more malnstreamed programs must be such that 
quality of programming for special needs children Is maximized 
^y\^nd perceptions as to negative Impact on regular classroom 
\ operations are minimized. • ^ 

5. Clear policies must be adopted which clarify both the program.- 
matic and supportive nature of special education; organiza- 
tional structures and procedures need be reflective of that 
dual function. 

The last Is rpade more difficult by the confusion in terms now prevalent 

In special education. Gross and Vance (1975) pointed out the problem: 

Malnstreaming has been interpreted as an attempt 
to provide services to spedial education students 
in the "least restrictive pVogram aJ ternative.** 
The least restrictive alternative has been defined 
as the delivery of special education services under 
the highest possible degree of "normalization.'* 
"Normalization" has been referred to as an attempt 
to. organize special education services In a wa/^ 
that allows maximum opportunities for "Integration."' 
Finally, "integration" Is said to be an attempt to 
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^ provide programs and services to handicap students 
In the "mainstream"! I r Special education has 
obviously gone full circle with Its mainstream 
related jargon and as a result definitions for 
each of these terms have become blurred 

With such circularity, It bepomes Important to clarify for ourselves as 
well a^s for our constituencies Hhat we mean by least restrictive alterna- 
tive. Operational Izlng the concept might be accomplished by employing a 

checklist such as the following (adapted from Wolfensberger and Glenn's 

17 ^ 

Program Analysis of Service Systems ). - 

1. Is the program setting isplated? ^ 

2. Is the program setting easily a^ccesslble? 

3. Is the p.rogram small enough (I.e., numbers of children) to 
be §^slly absorbed Into the surroundlnp social system? 

hk. Does the program and setting- permit and fad 1 1 tate* social 
integration? 

5. Does the program meet the child's special education needs 
with a minimum of segregation? 

6. Does the program maximize social Integration with nonhandl- 
^capped children as well as provide contact with typical 

resources? 

7. Does the progrnm and setting enhance the way in which the 
child is perceived by others? - by himself? 

8. Is the program or setting labelled In a manner which devalues 
the way in which the child Is perceived? 

Is It staffed by Individuals whose affiliation enhances the 
program's Image as well as assures quality programming? 
10. Is the program provided In a setting and In a manner which 
Is age-appropriate for the child? 
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IK Is the program comprehensive In terms of the options or alter- 
natives available? 
12. Is the program developmental ly sequenced (l.e*, grows with 
the child as his/her competencies Increase)? 
In line with the above, Section C of^Subpart L of the P.L. 94-1^2 
Regulation Concept Paper proposed that specific requirements be established 
which education agencies must follow In Implemenl^lng the least restrictive 
environment provision: 

(a) Each handicapped child's educational place- 
ment shall (1) be determined at least annually, and 
(2) be based on his/her individualized education 
program.. ) ^ ^ 

(b) To the extent necessary to Implement the 
individualized education program for each handi- 
capped child In an applicable agency, that agency' 
must provide, or arrange for the- provl slon^ of , all 
of the various alternative settings Includecf In 
the state pol Icy. 

(c) Except where a handicapped child's Indi- 
vidualized education program requires some other r 

. arrangement, the child shall be educated In the 
school which he or she would normality attend If 
not handicapped. 

(d) Any educational facilities necessary to 
carry out a child's Individualized education pro- 
gram must be accessible to that child. 

(e) Steps must be taken to assure that the 
implementation of the least restrictive environ- 
ment provision will not produce a harmful effect 
on 'the child or reduce the quality of services 
which he or she requires. 

in addition to actual Implementation, l.e« providing least 
restrictive environments, another Important element Is the documentation 
of what has been done'. From the perspective of education officials (and 
their legal counsel), this documentation aspect may be equally as signi- 
ficant' as the substantive activities of compliance. For pqrposes of due 
process hearings, court actions*, and securing of Federal funds, documen- 
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tatlon of how the least restrictive alternative principle is Implemented 
may be critically Important, therefore, It is necessary to record changes 
In personnel, organization, facilities/ etc*> as* these might, affect the 
least restrictive alternative mandate. In addition to training and re- 
training personnel in order to enable them to cope with their new respon- 
"slbllltles under the least restrictive alternative system, It Is necessary 

w 

to document how many teachers received such tralnlng^^^^J^n^^ to 
transferring pujjlls Into less restrictive programs, It Is- necessary to 
compute the numbers of students who havje been thus reassigned. 

* In regard to this documentatjon process, two specific suggestions 
may be particularly helpfol. First, a statement of the alternatives 
Investigated and/or utilized and the reasons why other less restrictive 
alternatives were not appropriate should be made a standard part of a 
student's Individualized education program document. This could be 
accomplished through the development of a form Included In every Indivi- 
dualized education program plan and listing the various .levels of the 
staters continuum of educational services. Starting from the regular 
classroom situation, specific educational reasons would be listed as to 
why each particular level was found to be Inappropriate to meet the 
child's educational needs before resort could be made to any of the more - 
restrictive levels of educational services. 

Secondly, the Issue of least restrictive al ternatlve should be 
a component of due process hearings. At any hearing which deals with 
questions of the appropriateness of a child's placement or program, the 
hearing officer should be instructed to Incorporate as part of his or her 
decision a finding .of what alternatives were Investigated and why* less 
restrictive alternatives were not appropriate. 
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SUMMARY 



PA. Sh-\h2 and Its Regulations, as promulgated in early 1977, 
form the most comprehensive statement regarding the requirement of least 
restrictiye al te^rnat i ves in educational programs. It Is Important to re- 
emphasize, however,, that P-L, 9^-1^2 did not Invent these concepts, but 
^merely crystallized and restated those legal requirements which had been 
enunciated in court cases and other legislation. It has become increas- 
ingly clear that the least restrictive alternative doctrine is mandated 
by laws other than P.L, 9^-1^2 and that such mandate is-', therefore, 
obligatory even before the effective dates specified in P,L, 9**-1^2, 
In West Virginia, for example, a Federal district court was 

recently asked to rule upon a case where a child with spina bifida was 

1 8 

excluded from the regular public school classroom. The child had 
normal intelligence and wa^ able to walk, albeit with a limp, but was 
unable to control her toileting function: The school officials wanted 
her placedMn a special class for handicapped children. The lawsuit 
challenged this segregational decision as unlawful discrimination. The 
Federal court declared: 

The exclusion of a minJma.lly hand icapped chi Id 
from a regular public classroom situation without 
a bona fide educational reason^ Is in violation of 
s ^Title V of , Public Law 93-112, ''The Rehabilitation 
Act of 1973," 29 U,S.C. 79^. The Federal statute 
prosci:.Ibes discrimination against handicapped 
Individuals in any program receiving Federal^ 
financial assistance. To deny to a handicapped 
. • child access to a- regular publ I c school classroom 

in receipt of FederaPf inancjal assistance with- ^ 
out compelling educational' justification consti- 
tutes discrimination and a denial of the benefits 
of such program in violation of the statute.X 
School officials must make every effort" to Include 
such children within the regular puMIc classroom- • 
situation, even at great expense to the school 
system, '5" 
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(ihus, it Is clear that, with or without P .1^ 9^-H2\ the 'legal 
mandate of least restrictive alternative Is upon us." The critical task 
now Is to turn to implementation of this concept. P.L. 9^-1^2 Is quite 
significant, however, In providing the impetus^- comprehensive planning 
as to how such Implementation should proceed. P.L. Sh-]h2 provided edu- 
cation agencies with both an administrative challenge and a legal mandate 
to make the doctrine of least restrictive alternative an educational 
reality. 
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SECTION B-3 ■ 

HEETtNG THE FULL SERVICtS REQUIREMENT ' 
JERRY C. GROSS ' 

f 

PubJIc Law 9^-1^2 contains provisions which will Impact on special 
and regular educators at all levels of government— Federal , State and y 
LocaK Perhaps with the exception of the requirement for an Individualized 
education program for each^child, the provision requiring full education 
opportunities for ^11 handicapped children will be most challenging for 
both special and regular educators. • ^ 

This paper is designed to bring some measure of clarity to the 
ubiquitous Full educational opportunities provision as It relates to the 

r 

urban e'clucator faced with the task of - Implement I ng Public Law 9^-1^2. 
Without having the benefit of experience In the implementation of this 
law, these remarks on the full services provisTbfi will be based on an 
analysis of the law, and discussions with State .and Federal • of ficlal s 
f ami liar with the law. 

^ THE FULL SERVICES PROVISION OF PUBLIC LAW 9^-1^2 

The full services provisions of PUblic Law 9^"1^2 are included In 
Section 612 and 61^. Section 612 (lines 1-30 below) details the states' • 
responsibilities under this provision.. It reads as follows: 

In order to qualify for assistance under this" part in any fiscal 
year, a state sh=3ll demonstrate to th^ Commissioner that the following . ^ 
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conditions are me't : 
(1) A. there is established 



(2) 



i) a goal of ^ifoviding full educational opportunity to all 

(3) handicapped children » 

(k) ii) a^detai led '^timetable for accomplishing such a goal, and 

(5) iii) 3 description of the kind and number of facjiities, per- 

(6) Sonne 1 and services essary throughout the state to 

(7) meet such a goal ; 

(8) B. a free, appropriate public education will be available for 

(9) ' all handicapped children between the ages of three (3) 

(10) . and eighteen (18) within the state not later than September 

(11) 1, 1978, and for all handicapped children between the ages 

(12) of three (3) and .twenty-one (21) within the state not later 
(J3) than September 1,. I98O, except that, with respect to 

(H) handicapped children aged three (3) to five (5), and ages 

(15) eighteen (18) to twenty-one (21), inclusive, the requirements 

(16) of this clause shall not be apfvl ied in any state if th^ 

(17) application of such requirements would be inconsistent 

(18) with state law or practice, or the order of any court, 

(19) respecting public education within such age groups in the 

(20) state; 

(21) 3. The state has established priorities for providing a free, 

(22) appropriate public education to all handicapped children, 

(23) which priorities s:hall meet the timetables set forth in 
(2^) clause (b) of paragraph (2) of this section, first with 

(25) respect to handicapped children who are not receiving an 

(26) education, and second with respect to handicapped children, 
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(27) ' within each disability, with the most severe handicaps ' 

(28) who are receiving an inadequate education, and has made 

(29) adequate progress in meeting the timetables set forth in . 

(30) clause (b) of paragraph (2)' of this section. 

Section 6lA (a) (c) spells out th^ respcjnsibi 1 ities of the loc^l education 
agency under the full service provision, 

(31) A local educational agency or ah intermediate educational unit 

(32) which desires to receive payments under Section 611(d) for any 

(33) fiscal year shall submit an applica'tlon to the appropriate 
(3^) state educational agency- Such application shall-- 

(35) C. establish a*^goal of providing full educational opportunities 

(36) to all handicapped children; including - 

(37) 1) procedures for the Jmplementat ion and use of the 

. (38) comprehensive system of personnel development estab- 

(39) • listed by the state educational agency under Section 

{1^0) 613 (a)'(3); ^ ' \ 

< 

*(/|]) 11) the provision of,, and the establishment of priorities 

(ii2) for providing a free, appropriate public education to 

(/i3) all handicapped children, first with respect to handi- 

capped children- who are .not receiving an education, and 
. (/i5) ^ second with respect to handicapped children, within 

(/,6) each disability, with the nost severe handicaps who are 

(/j7) receiving an inadequate education; 

(/i8) ill) the participation and consultation of the parents or 

(/i9) guardian of such ^ildren; 'and 

(50) iv) to the maximum extent practicable and consistent with 

(51) " the provisions of Section 6012 (5) (b) , the provision 
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(52) of special services to enable such children to particl- 

(53) pate In regular educational programs; 

(5^) D. establish a detailed timetable for accompl l>?h!ng the goal 

(55) , described in Subclause (C) ; and 

(56) E*. provide a description of the kind and" number of facilities, 

(57) personnel, and services necessary to meet the goal described 

(58) in Subclause (C)-; 

THE GOAL OF FULL EDUCATIONAL OPPORTUNITIES 

Th^ full educational opportunities goal (lines 2 and 35) is on 
the surface very much like the provision requiring a free, appropriate 
public education (lines 8 and ^2K These two provisions are very differ- 
ent in their implications for urban administrators. 

The "full educational opportunities goal'* is a broader more 
encompassing term/ For purposes of discussion it might appropriately be 
viewed as an umbrella wliich covers several important components including 
the requirement of a free and appropriate public education . One way to * 
look at this idea folVows: 

THt FULL EDUCATIONAL OPPORTUNITIES GOAL (FEOG) COVERS 



T 



1. all handicapped ch»)yren ages birth 
through twenty-one where 

V. 

2. the state and local education agency 
develop a timetable for meeting the goal 

Including 



a description of necessary 2, the provision of a free and af^ro- 

facilities, personnel, and ^ priate pul^llc education to all 

services to meet the goal ^ hancficapped children within sped- 

and fned age and time conditions, 

i 
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*A number of other conditions are to be met by the state and local 

education agencies. under this umbrella provision, A review of these , 
* » 

^provisions along with several Important considerations for the urban 
special education Administrator would be useful* 

FULL EDUCATIONAL OPPORTUNITIES GOAL - JCONDITIONS AND CONSIDERATIONS 

1. The Full Educational Opportunities Goal (FEOG) is an absolute goal 
toward which each state must target. The goal, however, will nevef 

be re§ched absolutely, i.e., there will always be handicapped children 
In a state between the ages of birth and twenty-one who are not 
reached by special education services (unserved) or who a're not 
■ adequately served (underserved) for one reason or another, 

2, This full educational opportunities goal requires that states make a 
commitment to the future of the I r handicapped Children in terms of 
developing a long range plan to meet the full service goal, 

3* Complying vi th this goal will not be based on the number of handicapped 
students ^a state serves, rather compliance wi 1 1 - be a function of the 
state's documented, commi tment 'to ultimately reach full and comprehen- 
sive educational services for those currently jdentified handicapped 
students and all future idejitified handicapped, students • 
sh. Complying with this goal assumes that state and local districts will 
meet the legal requirements of the Free and Appropriate Public Educa- 
tion provision. These legal requirements include: ^ 
a. Services to all children ages 3 to 18 by September I, 1978, and / 
ages 3 to 21 by September I, I98O. These age ranges apply only 
If consistent with the state's law for students ages 3 to 5 and 
18 to 21. If for example, the state law only requires services 
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to handicapped students agfes 5 to 18, than the state law takes 
precedent. 

The requirement that the state must first serve all handicapped . 
students not receiving an education; and, second, serve all handi- 
capped students who are underserved in thei r current program, 
c. That such services be provided at public expense without charge to 
the parents. 



y^at parents not be charged for room and board costs when the 
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local district places the student in a residential facility because 
a program in the local dis^trict is not' avai lable, 

e. That the student be provided services which allow, (whenever 
possible) participation in regular education programs- 

f. That a comprehensive system of personnel development for regular 
and special education instructional and support staff be initiated, 

g. That parents. and/or guardians , participate in the development of 
such services. 

h. The notion that o free, appropriate public education is a basic 
civil right under the due process and equal protection clause of 
the XIV An^ndment to the U.S. Constitution. In this circumstance, 
a free and appropriate public education would be required with or 
without Public Law 9^-U2 funding. 

i. ' That such services are provided in conformity with an ^individual- 

ized education program. \^ 
j. The delivery of such services is consistent with the standards of 
the state educational agency. 

Obviously, the Full Educational Opportunities Goal is far reaching 
in its implication for the operation of urban special education programs. 
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There are many variables administrators will need to consider as they plan 
for the Implementation of the law at the local level; several are Included 
here for your consideration. 

IMPLEMENTING FULL SERVICE IN URBAN AREAS - 
ASSUMPTIONS AND CONSIDERATIONS 

A Continuum of Services Delivery System 

Public Law includes a short statement on the delivery of • 

special education services. A full scale model , del i very system for 
special education instruction is not presented in -the law. Special edu- 
cation is defined In Section k of the Law as, "specifically designed 
instruction . . . Including classroom instruction, Instruction In physical 
education, home instruction, and instruction in hospitaPand Iri^j^pflition." 

This definition translated into a traditional cascade of services 
nx)del is represented in Figure, 1 below. 



P.L 94-142 "Required Delivery Systems 



Appropriate "related services" 
required at all levels of 
service, mcluding (for 
example) transportation, 
speech pathology, 
audiotogy, psychological 
sep;ice3, :)hysical 
and occupational 
services, 
recreation, 
etc. 




Instruction 
in 

Hospitals and 
Institutions 



Home Instruction 



Classroom Instruction 




Instruction in 
physical education 
at each level 
of service 
required 
under 
the law. 



FIGURE 1 
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It is assumed, however, even with this rather superficial definf- 
tion of spexial education services, administrators will be required to 
provide a nx>re comprehensive delivery system whfch resembles that shown 



in Figure 2 below. 



Special Education Continuum of Services Model 



SCHOOL 
PSYCHOLOGY 



SCHOOL 
SOCIAL WORK 



SCHOOL 
HEALTH 




TRADITIONAL 
SPECIAL EDUCATION 
PROGRAMS AND 
SERVICES 



MAINSTREAM 
PROGRAMS AND 
SERVICES 



FIGURE 2 

Counting for Pol lars 

As a relevant aside it might be noted that with the system being 
used to count handicapped children, there is incentive for districts to 
develop speech and itinerant services. This occurs because equal weight 
is given for the f i f teen*.,^^i rty , or /orty students the itinerant speech 
*or resource teacher serrves and the four, five, or six students the multi- 
handicapped teacher serves. In this example, during the first year of 
funding the impl icationSx are substantial f inanclal'ly. For ths resource 
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teacher serving forty handicapped students the yield is $2,000 ($50 x kO) 

and for the multi -handicapped teacher's caseload of six the yield is $300 

($50 X 6). To the author's knowledge, there is no control system for the 

district having extremely high pupil-teacher ratios in special education 

resource programs resulting in a high financial yield from P.L. 9^-1^2. 

District's just initiating special education programs would have great 

incentive to develop high t(iacher-pupi 1 ratio resource and itinerant pro- 
xy 

grams and slow the development of low incidence-classes. Problems sucn 
as these can, of course, be easily remeoie^d by Regulations. For example, 
requiring a "full-time equi vaiaricyi' data for the students reported by 
each local education agency could uncover excessive pupj 1-teacher ratios. 

It seems, however, wise for USOE to not try initially to develop 
defensive and, therefore,^re lengthy rules and regulations in anticipa- 
tion of these potential problem areas,. 

Priorities for Unserved and Underservcd 

It will be important for special education administrators to* 
develop a system for^establ ishiiig priorities to serve the unserved and 
underserved population as these two groups must be fully served before 
any Public Law 3h-]k2 funds can be used to supplant local special edu- 
cation efforts. It would seen reasonable in urban centero to employ a 
Public Law 9A-Wi2 Coordinator who could carry the responsibility for 
establishing and coordinating service priorities for 9'*-1^2 expenditures. 
Requirements which e^re a function of Public Law Sh'\k2 (such as estab- 
lishing priorities) could justifiably be funded through Public Law 9^" 
IA2 funds. 
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Regular and Special Education Interface 

f ^ * 

A number of urban special education programs are weakened because 

of the lack of direct representation on the general superintendent's 
first echelon cabinet or management structure* An these circumstances, 
the special education staffs are represented by an associate superinten- » 
den't for instruction or pupil personnel services. The personnel develop- 
ment requirements for general and regular education, instructional and 
support staff and the potential funding increases Public Law 9^-1^2 
carries would suggest a need for a^high "visibility level" for^eclal ' 
educat ion-in the district. The coordination of special education and 
regular education programs especially at the point where t)iese two pro- 
grams Interface, (within the resource programs when regular and special 
education share instructional accountability) would generally improve 
the chance for quality service to the handicapped child. 

Individualized Education Program And A Free, Appropriate Public Education 

The responsibility for documenting a Free and Appropriate Public 
Education can in large measure be met by having an^ Individualized Educa- 
tion Program available for all knov/n handicapped children in the area. 
Although there are other considerations in securing a free and appropriate 
public education for handicapped children, the lEP is nxDst fundamental and 
makes this seemingly urrreachable requirement accessible. 

Gradual Implerrentat i on Needed 

It is important "to note that this piece of legislation is the most 

significant and far reaching of all previous legislation for the handi- - 

capped. The impact it v''!l have on both regular and special education 

« 

will be dranratic. The Federal Government v/il 1 probably be cautious not 
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to push districts Into total and Itwredlate compliance. The back-lash of 
such a move would only cause n«re implementation delays. It is thought, 
that some -states might reject Public Law Sk-\k2 monies because of the 
Law's stiff requirements. Any large scale move by states in this direc- 
tion could jeopardize cougressional funding of this law and unnecessar 1 ly 
punish those states who want to. move forward at a reasonable pace In • 
improving service systems for all handicapped children." The strategy of 
accepting a .rodest Public Law 9^:1'»2 implementation program in the sta'te 
and local education agencies during the first year and th^n having them 
fleshed out"and improved over the nexji^veral years would be a welcomed 
posture. ^ , 

in Conclusion ^ . • 

The USOE. Bureau of Education for the Handicapped has conducted 
gjublic hearings on P.ublic Law 9'^-1^2. Testimony from,a variety ofspecial 
■interest groups has been taken, and several executives from large metro- 
politan special education programs have taken time frcm their demanding 
schedules to register their concerns at these hearings. Obviously, for 
urban speciaf education administrators, the pressure of school desegration 
teacher negotiations, departmental power struggles, and more leaves little 
-time for the preparation of planful responses in preparing and presenting 
input to future changes in current P.L. rules and regulations, or 

to organrze for legislative action targeted on improvement of the Act. 
Hov/ever, as numbers of the^ Congress hear From the- 5 1 ' tuency on this 
law and BEH- staff and state/local administrators work with the rules and 
regulations, it would be .well if 'the urban special educators fnade it a 
special point to be a part of that reshaping process. 



Among the points for urban educators to consider as they work 
toward- implementation and toward meaningful modifications in this law 
and its rules and regulations are these three: 

^ The Need for Phase-in Periods'for Individualized Education 
Programs . The problems of developing thousands of IEP*s in 
a one-year period are immense. The states should be given 
authority to allow urban centers a reasonable time frame for 
gearing up to full lEP status. 

- The Need to Allow Flexibility in the Child Count Categories . 
A number of urban centers have had major legal problems with 
categorization of children. Moves to decategorize in some 
states and urban centers have been slowed by the requirement 
that local education agencies and states report handicapped 
children in traditional categories. A relation of this re- 
quirement by regulation or some modification in the law on this 
point would ease the problem for states and localities with 
decategor ized special education programs. 

^ - The Need to Allow Flexibility When Involving Parents in the 

Placement Process . Urban centers serving a* heterogeneous pop- 
ulation will have vary ing degrees of^ success involving parents 
in the placement process. It is often difficult to involve 
parents of handicapped students from culturally different r^nd 
disadvantaged neighborhoods in the evaluation and placement 
process. This difficulty results from such problems as the 
parent's fear of legal and quasi-legal processes, our inability 
as professionals to communicate effectively with these parents, 
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and the basic logistical difficulty administrators have In* 
Implementing complex due process procedures. It Is the child 
who suffers when such requirements cause service delays. Again, 
it would.be helpful to have some phase-In period for the full 
Implementation of these processes. 



Host of us welcomed the advent of Public Law Sk-]k2 and Its 
promise of creating a Local - State - Federal partnership In the funding 
of' programs for the handicapped. A careful review, of the laW itself and 
the proposed rules and regulations has dampened the initial enthuslam of 
sofne. With a reasoned and sincere evaluation of the law's full service 
provisions by all three levels of goverrment, the law (If adequately 
funded) nan, however, go a long way tov/ard meeting its promise to the 
Nation's nearly eight million handicapped children. 
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SECTION B-il 

THE INDIVIDUAL EDUCATION PROGRAM REQUIREMENT 
SCOTTIE TORRES AND HERTICINA SELF 

It Is imperative that each administrative decision maker respon- 
sible for the implementation of individualized education programs as % 
required by P.L. ^k-]k2 understand the legal basis for the mandate and 
be able to translate the "letter of the law" into "sound educational 
J practice." T^is knowledge will support the educational rights afforded 
each handicapped child. 

Prior to discussing the law and the administrative decisions that 
must be answered, several assumptions are made :.^FI rst about administra- 
tive behavior and, second, about the law itself. 

ASSUMPTIONS 

1. We are each professional educators committed to the philosophy of 
providing each handicapped child the right to a free, appropriate 
public education. To that end, regardless of how comfortable we are 
with sections of the law, each of us, as administrators, must be 
committed *to the implementation of P.L. Sli-]k2 (CEC Delegate Assembly, 

1976). ■ , 

2. As effective administrators, we must determine the "bottom line" of 
this law as it relates to individualized education programs; but we 
must also recognize and strive for "the ideal." 
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3- . We must realize that in striving for the »Mdea]'* individualized edu- 
cation program for each handicapped child, there will be many pro- 
fessionals in our agencies who will try to interpret this law to be 
more than the law mandates. 

There are also assumptions about P-L* Sk-\k2 that need to be 

stated: 

1- There is nothing contained in the provisions of P,L. 9^-1^2 that 

prohibits any education agency from ''going beyond" the law* 

p. 

2. P.L. 3k-]k2 represents "minimum standards" that each local, inter- 
mediate, and state education agency must adhere to as' interpreted by 
Congressional intent (Walker, \S7(>) . 

DEFINITIONS 

**** 

In order .to appropriately understand what children must receive 

an individualized education program, we must refer to the language of 

the law. Section 602 of the Act amends the following definitions: 

. . (16) The term' "special education" means, spjecial ly ?iesigned 
instruction, at no 'cost to parents or guardians, to meet 
the unique needs of a handicapped child, including class- 
room instruction, in'struction in physical education, home 
instruction, and instruction in hospitals and institutions. 

Th? key terms in this definition are "spe.. ^lly designed instruction . . 

to meet the unique needs of a handicapped child,..," Therefore, we know 

that a child must be eligible according to state policy to j?e certified 

as handicapped. Also, the child must receive specialized instruction 

designed to meet the unique (but not all) educational needs of the 

handicapped child. / 

The def inition'of related services lists those services that are 

supportive to special education. 

. / 
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(17) The term **related services" means transportation, 
and such developrtiental , corrective, and other supportive 
services (Including speech pathology and audiology, 
psychological services, physical and occupational 
therapy, redreatlon, and medical and counseling services, 
except that such medical services shall be for diagnostic 
and evaluation purposes only) as may be required to 
assist a handicapped child to benefit from special edu- 
cation, and includes the early identification and assess- 
ment of handicapping conditions in children. 

. ' It is important to note that related services are those ^'required 

to assist a handicapped child benefit from special -education " Any 

related service.s provided for a child must, therefor^, assist and 

support the special education that child will receive. 

The definition of a "free, appropriate public education" further 

delineates in Subsection D the responsibilities of agencies to provide 

an individualized education program as part of the guarantees that each 

handicapped child is in fact receiving a full appropriate public education. 

(18) The term "free, appropriate public education" means 
special education and related services which (A) have been 
provided at public expense, under public supervision and 
direction, and without charge, (B) meet the standards of 
the state educational agency, (C) include an appropriate 
preschool, elementary, or secondary 'school education in 
the state involved, and (D) are provided in conformity 
with the Individualized education program required under 
Section 61^(a)(5). 

THE INDlVrPUALlZED EDUCATION PROGRAM 

The language of P.L. 9^-1^2 Is 'very specific in describing how an 
individual education program is to be evolved. However, within the 
"specifics" the generalities immediately trigger direct administrative 
decisions that must be made prior to the design or restructure of any 
^anageirent system within the agency to comply with this section of the 
law. 
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The Council for Exceptional Children stands firm on the interpre- 

* 

tation of individualized education programs as ^'programs"* rather than 
'*plansJ' There currently exists much confusion on the part of well 
meaning professionals, parents, and others as to the intent of the law, 
P,L. Sk-\kl clearly mandates "programs" and any attempt to interchange 
the word "plan" represent$ a gross misinterpretation of the law. While 
the distinction may at first glance appear to be a subtle one, the explo- 
ration of the l-anguage of the law clearly demonstrates the distinction. 
With the Idea of "program"' rather than "plan," a review of the definition 
of individualized education programs supports this distinction. In 
addition, a different set of decision points is raised for each adrftinis- 
trator, 

(19) The term "individualized education program" means a 
written statement for each handicapped child developed in 
any meeting. 

The language is clear. Individualized education programs must be written 
and must be for each handicapped child. ^The term "developed" is open 
for Interpretation and will be further explored in thi s^docunient., 'Mo . 
any meeting" may in fact mean that "the meeting" is not concluded until 
all statements are developed. 

Components of the Individualized Education Program 

The components of the individualized education program are 
specifically set out in the law. The minimum requi rement* set forth re- 
quires that the written statement shall include: 

1. (A) a statement of the present levels of educational per- 
j formance of such child 

2. (B) a statement of annual goals, including short-term 
instructional objectives 
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3. (G) a statement of specific educational services to be pro- 
• vided to such child, and the extent to which such child will 
b6 at>Ve to partlcl-pate In regular educational programs 

(0) the projected date for' Initiation and anticipated dura- 
tFpn of such services, and appropriate objective criteria 
ain^ evaluation procedures and schedules for determining, on 
It least an annual -basis, whether Instructional objectives 
are being achieved. 

In order to conceptualize the difference between a *'plan*' and the 

requirements of an Individualized education program specified In P.L. 9^- 

" \hl, the components of the program might be depicted as follows: 



= I E P 



The distinction Is visually possible- The statep»e|its of present levels 





of performance (A) and the annual goals (B) , I#^luding short-torm objec- 
tives, establish the background for the educational needs of the child* 
After these steps, the education agency states the specific educational 
services (which Is a commitment by the agency to allocate resources, 
i.e., human, fixcal, an^^/pr material) to be provided ^^(^^ 
the child will be able'to participate (D) . Once the education agency 
conwits the needed resources, the difference between ''planning" and pro- 
viding an individual educational "program" Is obvious. "Plans" suggest 
a readiness condition; programs require commitments and implementation. 

' Certainly, planning Is a vital part of any program* Administra- 
tors must be alert"4o t.ie subtle difference. What P.L. 9^-1^2 requires 
at the meeting in terms of the development and documentation of aa Indl- 
vldualized education program is less complex, requires fewer professional 
staff, and reams less of Xeroxed information than do plans. Good plan- 
ning on a daily and weekly basis must occur. Those professionals 
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responsible for Implementing the child's lEP have a professional respon- 
sibility not only to adequately plan for the child's education, but also 
.to Inform the parents as to the periodic progress of the child. This Is 
just good educational practice that most of our professional staff 

currently engage in. 

The issue that administrators must deal with is the interpretation 
of an individualized education program according to P.L. 3k-]h2, and 
translate that Interpretation into admi ni strati ve'and other professional 
responsibility. 

Who Must Attend? * 

The language of P.L. 9^-1^2 sets, as a minimum standard, the man- 
date that at least three people and "whenever appropriate" the child 
attend the meeting to develop the individualized education program. The 
law states required attendance as: 

a representative of the local educational agency or 
an intermediate educational unit who shall be qualified 
to provide, 'or supervise the provision of, speci.ally 
- designed instruction to meet- the-un^4que needs^of. 4iandir->. >, > 
capped children, the teacher, the parents, or guardian 
of such chiM, and, whenever appropriate, such child. 

One of the first administrative decisions must be to ascertain the members 

of the meeting. Organizational structures vary and, according to the 

specific needs of the child, the term of people may be selected on a 

building basis (the La Casita School); by level of student (elementary, 

secondary); by geographic organization of the school district (Area I, II); 

y 

and/or by district itself. 

To aid administrators, emphasis must be placed first on the 
selection of the representative of the education agency. This person may ^ 
logically be the administrator of special education or his representative 
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which might be a categorical di sab i I i ty. special i st or other special edu- 
ction supervisor. Or, it may be logical in some systems to work with 
the building principal as the local agency representative. 

The "teacher" may be one or more persons having direct respon- 
sibility for implementing the child's educational program. In many 
instances, the related special support services staff will have important 
input into the decisions affecting the child's individualized education 
program. 

The language of the law is clear that a parent or parents must 
be present during the development of the individualized education program. 
But what if a child does not have parents. While the procedural safe- 
guards sect/bn of P.L. 9^-1^2 "^provides a means for a surrogate system, 
education agency administrators have the responsibility to determine 
how this inechanismWi 1 1 be put into place. 

The next critical administrative decision pertains to the lan- 
guage "whenever appropriate, such child." When is it appropriate for ' 
the child to attend? Will age determine this? Will the categorical 
disability of the child serVe to admit or exclude student participation? 
What about the^arents concerns? And, what about the child? ^ Each of 
these questions present difficult decisions to be made by an administrator, 
There appear to be no clear-cut rights. or wrongs. However, what is clear 
Is that each education agency must develop clear written policy state- 
ments which specify the criteria for determining in which instances it is 
appropriate for the child to participate in the development of the 
student's own individualized education program. 
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REPORTING REQUIREMENTS 



Review of additional sections of P.i. 9^-142 reveal the identifi-- 
cation of additional responsibilities relative to lEPs. An analysis of 
the components of the law and the administrative decisions continues in 
the next sections. 

'I 

Section 612 (El igibi 1 ity) 

This section requires that each education agency maintain records 
of the individualized education program for each handicapped child. The 
statute further requires that lEPs be "established, reviewed and revised" 
at least annually. Administrators will have to define procedures to 
minimally determine how many copies of each child^s lEP will be required, 
who will keep the copies and where they will be stored. The logistics of 
"moving paper" in an urban settirig are great but not impossible once a 
system Is established. 



Section 613. (State Plans') ' ' ' . ^ . ^ 

The implication of thi.s section for local and intermediate edu- 
cation agencies regarding lEP errerge when one realizes that this section 
of the statute requires the state education agency (SEA) to submit a 
written plan to the Commissioner which shall: 

{k) set forth policies and procedures to assure--(B) that 
(i) handicapped children in private schools and faciWties 
will be provided special education and related services 
(in conformance vyith an individualized educational program 
as required by this part) at no cost to their parents or 
guardian, if such children are placed in or referred to such 
schools or facilities by the state or appropriate local 
educational agency as the means of carrying out the require- 
> nents of this part or any other applicable law requiring 

the provision of special education and related services to 
all handicapped children witt^in such state. g 
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Because the SEA must outline policy and procedures which will Impact on. 
the inanner in which local and intermediate education agencies develop 
lEPs for children in private schools and facilities, each local adniii 
trator of special education must assume greater responsibility towards 
forming and defining realistic policy and procedures. The SEA plan 
should in fact reflect a composite of good policy and practice at the 
'• ■ local level. Inputs into the design of policy and procedures relating 
to lEP as set forth in the state plan should be two directional: first, 
going "up" from, the local level and then "clown',' in written form from the 
State level . 

4 

Section 6lA (Local Applications) * ' 

This section spells out two components of the local appl Icatioh 

that must specify the local policy and procedures relative to individual- 

i 

ized education programs. Subsection (3) (A) has implications for the kind 

of data that local or intermediate education agencies will have to collect 

and report. The statutory language requires the application to: ' 

(3) (A) provide for furnishing such information (which, in , 
the case of reports relatFng to performance / i s in accor- 
dance with specific performance criteria related to pro- 
gram objectives), as may be necessary to enable the state 
educational agency to perform its duties under this part, 
including information relating to the educational achieve- 
ment of handicapped children participating in programs | 
carried out under this part; ^ 

Probably the trost difficult component of P.L. 9^-lA2 for adminis- 
trators tc implement is found in the following statutory requirement of 
the local application: 

(5) provide assurances that the local educational agency 
or intermediate educational unit will establish, or revise, 
whichever is p^oropriate, an individualized education 
program of ea handicapped chi^ld at the beginning of each 
school year c will then review and, if appropriate, revise 
its provisiot ;riodic^lly, but not less than annually. 
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The Implications are great for educational* management systems in an urban 
setting that must gear up to accommodate thousands of indi vidua 1 i^sed ed- 
ucation programs at the beginning of 'each s^chool yeSr. As a direct 
response to this component alone, administrators of special education 
should continue to accelerate their agencies' efforts to develop individ- 
ualized education programs for ^ach handicapped child. Then, in Septembe 
1978, the major thrust of effort will be in the "revising'* rather than 
"establishing" lEPs. 

SUMMARY OF ADMINISTRATOR RESPONSIBILITIES RELATED TO lEP'S \ 

With a firm belief that each handicapped child has the right to 
a free, appropriate public education, each admihi strator of special edu- 
cation at the local, intermediate or state education agency level must 
develop appropriate written policy and procedures to guarantee an individ 
ualized education program for every handicapped child/ This sets up at 
least the following administrative responsibilities: 

- Each administrator must have* thorough knowledge of the lEP related 
requirements of P.L. 9^"1^2. 

- Each administrator must be able to translate statutory requirements 
into educational and administrative practice. 

- Each administrator must reach consensus as to the most effective organ- 
ization in their district for developing ijidividual ized education pro- 
grams for each handicapped chnld. 
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A MANAGEMENT SYSTEM FOR lEP IMPLEMENTATION 

' ^ 

This section of this article wl-ll attempt to suggest a few manage- 
ment strategies which might be helpful, and will focus in particular on 
the definition and role of the team effort necessary to accomplish P.L. 
9^-U2 requirements related to lEP written plans* 

Public Law 9^1-1^2 specifically states five areas that must be 
addressed in any plan. Although these were stated earlier in this 
article, they are restated below because of their importance, and are 
subsequently discussed in terms of specific implementation strategies. 
These areas aref 

A. A statement of the present levels of educational performance 
of sucfi chi Id, • . 

B. A statement'of annual goals, incj^uding short-term instructional 
^ objectives, 

• • • 

C. A statement of the specific educational services to be pro- 
vided to such child, and the extent to which such child will 
be able ^to participate in regular educational programs. 

D. The projected date of initiation and anticipated duration of 
X . .such services, ^ - . , ....^ 

E. Appropriate objective criteria and evaluation proc^-fures and 
schedules for determining, on at least an annual basis, 
whether instructional objectives are being achieved. 

These five areas should be thought of as minimum requirements. 
Additional requirement areas will most likely b'e included in the regula- 
tions adopted by each state. Since these requirements may vary from 
state to state, suggestions which follow will concentrate on the five 
requirements listed above. However, sohe-'5dditio;ial resources whi ch 
might aid in gaining greater commitment at the local level will also be 
suggested. 

7A 



In the first few lines of the P.L. 9^-1^2 definition of the lEP 

can be found wording which legitimatizes the concept of a team as the 

decision making body at the local level.; a team having the power and 

responsibility to develop an lEP for each handicapped student and to' 

'establish guidelines for implementation: ' 

The term 'Mndi vidua! ized education program" means a written 
statement for each handicapped child developed in any meeting 
by a representative of the local educationaJ^agency or an 
intermediate educational unit who shall b^q&^ifled to pro-- 
vide, or supervise the provision of, special ly designed 
instruction to meet the unique need's of handicapped children, 
the teacher, the parents' or guardian^ of such child, and, 
whenever appropriate, such chi 1 d . . . ^ 

The concept of a team is of utmost importance when designing an 
lEP to meet the total educational needs of a handicapped child. As we 
knov;, all professionals have specific areas of expertise and, w:th these 
multiple areas of expertise pooled in an organized way, the sum of the 
whole is much greater than any of the individual parts. Assumptions be- 
hind the team con'cept are (I) .that the planning and lmpler?entation phase 
at the local level will concentrate on both the needs of the child and 
the extended capabilities of local program options, (2) will involve in- 
put from experts in the field, and (3) all team members will share respond 
sibilities in implementation of the total iEP process. 

The minimum team membership, as stated in the law, includes a ^ 
representative of the LEA, teacher, parent* or guardian, and child when 
.appropriate (saei^igure I). However, in order for the team to develop an 
IEP which will address the total educational needs of the child plus 
accomplish other tasks as stated above, a multi-disciplinary effort is * 
needed. Therefore, other necessary personnel such as 'the follov/ing 
should be added to the ninimum team membership: ^ 
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/ - psychologist 

- speech/language person 

- occupational therapist and/or physical education teacher 

- school social worker and/or counselor 

- special education administrator 

- representatives from community agencies 

See Figure 2 for a representation of this expanded team model. 

The key to a successful team is that its composition is not fixed 
and its nembership at any given time depends on. the type of information 
needed to plan an appropriate program for the child being discussed. 
Also, by including those persons potentially responsible for carrying out 
the plan as team merbers a nore appropriate, practical and feasible plan 
is assured, plus the chance of greater commitment to impjementat ion is 
enhanced. 

The follov.'inq pages discuss in more detail each of the five 
statements that must be addressed in the lEP, recommend: designated key 
people who should be involved in each area, and lists their responsibil- 
ities as menbers of a pul t i -d i sc i pi inary team. 

A. A Statement of the Present Leve ls of Educational Performance of Suc h 
Child . 

This statement should be based on an accumulation of information 
which provides a broad picture of the total child. The information should 
be obtained fron a current evaluation, using test (criterion-referenced 
as well as standardized), observation (formal and informal), work 
samples, self-report information, parental information, medical history, 
school record, and daily data records. There should also be a statement 
of the child's strengths and weaknesses in the area of physical, cogni- 
tive, language, social-emotional development, and environmental conditions. 
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P.L 94-142 
Minimum Requirements for the Committee 



COMMITTEE/TEAM 



Representative 
of 

LEA or lEU 



Teacher 



Parent 
or 

Guardian 




FIGURE 1 



Expanded Gommittee/Team Membership 



MULThDiSCIPLINARY TEAM 



"37" 



Chairperson 



Teacher 



'Parents 
or 

Guardian 



Student 



Other 
Necessary 
Personnel 



Principal or 
Ass't Principal 
Social Worker 
Special Ed. 
Coordinator 

SERT 
Education. 
Progrannmer 
Counselor 



Regular 



Sp. Ed. 



Psychologist 



Speech/ 
Language 



'O.T. 
and/or 
P.E. 



Community 
Agencies 



FIGURE 2 



Social 
Worker 



SeveraJ key people involved in developing this statement are: 



Key People 
Administrator 

Psychologi st 



Classroom Teacher 



Special Education 
Teacher ■ - 



Physical Educat ion 
Teacher 



Responsi bi 1 ities " 

Gather all pertinent infbrmation 
Coordinate the evaluation process 
through. individual assignments 

Cognitive performance assessment 

- psychological testing 

- performance di screpa«cies 

- learning styl'e 

Affective performance assessment 

- personality scales 

Academic performance assessment 

- crlterfon-referenced testing ✓ 

- informal observations 

- work sample 

- dai ly data records 

Affective performance assessment 

- self-concept inventories 

- sel f-help ski 1 Is 

Environmental social performance 
assessment 

- classroom membership role 

- interpersonal relations 

Cognitive performance assessment 

- testing (standardized and 
cri ter ion- referenced) 

- observation (formal and 
informal) 

- learning style 



^Ps,ycho-motor performance 

- gross motor 
"- fine motor 

Affective 

- self-concept 

- peer relations 
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B . A Statement of Annual Goals, Inc l uding Short-term Instructional 
Object ives . ^ 

This statement" should define what a child is expected to accom- 
plish on an annual basis as well as over several shorter periods of time 
within each year.* Th^e annual goals should reflect ithe desired expected 
growth and development of the total child, while the short-term objec-"^ 
ti ve|^ out 1 ine a map of interim targets for reaching those, goals. The 
.goals and objectives should be measurable, attainable, and compatible 
with the child's stages of development. They should take into account 
all facets of development and guard against overemphasis in one area to 
the neglect of important areas. In addition, they, should also reflect 
the learning style nost appropriate for the child. 

The key people who should be involved in developing this state- 
ment are: 



Key People . 

Teacher (s) 
C lass room and 
Special Education 



Psychologi St 



Parent 



Respons ib 1 1 i t ies 

- evaluation of the classroom 
environment 

- using test information to 
identify areas of strengths 
and weaknesses 

- input in setting realistic 
goals and objectives 

- identify child areas of 
interest - 

- using test information and/or 
observation to define performance 
d i screpanc ies 

identify child*s interest in 
non-€cademic setting 

- using home environment to 
identify areas of strengths 
and weaknesses 



80 



89 



J . 



r 



C. A Statement of the Specific Educational Service to Be Provided to 
Such Child and the Extent to Which the Child Will B.e Able to 
Participate in Regular Education Programs . 

^ This statement siiould define the environrnent in which the educa- 

ttonal program will be implemented. This definition should specify ^ 
primary placement (regular or special education), amount of time to be 
spent in each, plus a statement justifying the placement as the least 
restrictive alternative. 

The key people involved in developing this statement are: 



Key People 
Administrator 



Classroom Teacher 



Special Educat ion 
Teaclier 



Parent 



Res'ponsibi ) ities 

- identify types of services 
available (building, area, 
di'^trict) 

- i nput i n 'fleci sion of pla'cement 

- insure due process safeguards 

- assignnjent responsibilities for 
lEP ^ 

- identify classroom services 
opt ions ^ * . 

- input into placement decisions 

- identify special education 
services options • 

- input into placement decision 

- input into placement decision 

- to give consent in placement 



D . T Ke Projected Date of Initiation and Anticipated Duration of Such 
Services. 

The team must specify a tentative date'for initiating the 
student's prograTi. >Then, using the criteria for'rastery of the goals'and 
objectives as stated in the lEP, the team must make a provision as to the 
duration of the proposed placement. 
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The key people involved in developing this statement are: 



Key People 
Administrator 



Teacher (s) 
Classroom and 
Special Education 



Responsibtl ities 

- availability of program options 

- knowledge of the required 
anxjunt of service per day 

- length of special' program 
opt ions 

- establishing timelines 

- access alternate resources 

-projected date of Implementation 

- input on amount of time necessary 
to carry out objectives 



E. Appropriate Objectives, Criteria and Evaluation Procedures and 
Schedules for Determining, On At Least An Annual Basis, Whether 
instructional Objectives Are Being Achieved . 

r Any program of excellence has a built-in system of evaluation 

which specifies criteria for mastery of the goals and objectives and 

schedules for review. A systematically scheduled case conference with 

the team, on at l^ast an annual basis, to determine whether or not the child' 

program is appropriate and services are effective, is a minimum require- 

fi^nt of P.L. 3k-\k2. 
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The key people involved in developing this statement are: 



Key People 
Administrator 



Teacher(s) 
Classroom and 
Special Education 



Parent 



Responsi.bi 1 i ties 

- identifying evaluation 
procedures 

- identifying schedules for 
monitoring and evaluating 
object ives 

- assign responsibility for 
monitoring and evaluating 
object ives 

- identify a process of re- 
con ven i ng the team 

- identify a means of communicat- 
ing among the team members 

- identify appropriate criteria 
for mastery of objectives 

- input on schedules of evaluation 

- input on evaluation procedures 

- implerftent^valuation plan 

- collect data (daily, weekly, 
monthly) 

- monitor objectives 

- give approval of and reaction to 
criteria and evaluation proce- 
dures f o r * o b j ec t j ve's 



give input on the schedule of 
re-conven i ng the team 



Figure 3 represents these five4.EP requirements in an implementa- 
tion model which uses all of the above information. The decision 
making process begins at the tear» meeting and should end with the team. 
It should be the responsibility of the team's chairperson, or designee 
to gather all pertinent information concerning the student. This can be 
done very effectively by assigning responsibilities to qualified team 
members who will do the actual evaluation to determine the student's 
present level of functioning. 

Using all available information gathered on the student, the team 
must specify the student's placement (regular and/or special education), 
the amount of time each day to be spent \n each, the annual goals, 
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responsibility for carrying out the goals, the projected date of beginning 
d ending service, and daces for team reviews. 

The I esponsibi 1 i ty of developing and carrying out the next three 
steps in the process belongs to the specific personnel assigned by the 
team. They must specify appropriate short-term objectives, identify 
niaterials and strategies to be used in developing these objectives, 
establish criteria for mastery of the objectives, and maintain'f requent 
comnunicat ion with other team members. 

The final or annual evaluation is again a meeting of the team 
and all ether personnel involved in the student's lEP. The end results 
will be to summarize available data and" make decisions whych will continue 
to provide appropriate educationcil opportunities for th^ student. 

SUMMARY 

In summary, this at^icle has attempted to review specific P.L. 
9^-1^42 lEP-reiated provisions, has suggested some specific administrator 
action requi rerDcnts necessary to implementation of the lEP requirement, 
and ha? reviewed the five major required -ireas for developing written 
lEP's in terns of t.eam action. In addition, a process model for imple- 
mentation of all five steps was outlined and briefly discussed. 

Obviously, the com>entBry and suggestions made require on-line 
modification for application to local settings. Clearly, the answers to 
successful irnplerr-entaiion of P.L. 3h']h2 and the prpvision of an individ- 
ualized education program for every chiljl are not ^oing to appear ov.er- 

night. The real answers are those developed "at hi)me/' The tasks are 

I 

con^plex and arduous, but with the continuation of fchose steps many ^ 

f 

special education adrrinistrators are* now taking to learn about and 
develop necessary programs and n.anagement systems, the larger goal of an 
lEP for every handicapped child is clearly reachable.. 



Model of lEP Implementation 



Team or Care^ 
Committee 



Chairman or Designee 
Gather Information 




Develop lEP 






Cognitive 
Affective 
Psycho-Motor 
Environmental 



Specify Placement 
Annual Goals 
Beginning and Ending 
, Dates^ 
Periodic Reviow 



Short-Term ObjectiviBS 
Materials and Strategies 
Criteria for Mastery 
Evaluation Procedures 



Implement lEP 



Monitor and/or Modify 
to meet obectives 



Final/Annual 
Evaluation 



FIGURE 3 
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• , SECTION B-5 

NQN-DiSCRIMIUATQRY TESTING AND EVALUATiON SYSTEMS 

IRIS BUTLER 

While American society pays lip service to the idea that all are 
created equal and ought to have a chance to realize the "American Dream, 
it is eemonstrably clear that certain racial and ethnic groups do riot^ have 
an equal opportunity in our society. A great deal of effort has been 
expended since 1955 toward the goal ofbrinqing black children's scholas- 
tic ach'evfiTTient to the. same level as that of white children's, '^y and 
large, the effort succeeded poorly, or' only for a few very expensive 
small programs. In an article in the Harvard Ec^ucation Review in 1969» y 
Professor Arthur Jensen, of the University of California, summarized mg/iy 
past studies and offered as an interpretation for these results that ^ 

there were innate and genetic differences in intelligence between black. 

% 

and white population in the United States. * Jensen suggested that blacks 
. were deficient to whites in abstract problem solving abili*.y, but equal 
to or superior to whites in rote memory. He further proposed that edu- 
cational programs be tailored to fit this profile of intelligence. 

Jensen'^s statements once again opened up social controversies 
that were not original with Jensen. One is that intelligence is largely 
hereditary; and, therefore, black children perform less well in the 
academic arena than white children, regardless of their environmental 
conditions. To say that a trait is largely hereditary does not negate 
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the fact that envi ronr)enta 1 factors play a role and this role can bf^ . 
Significant. Educators must address this point. 

Some of the significant envi rcnrental variables that influence • 
Intel J igeoce are: 

K The child's pre- and post-natal nutrition. 

2. The behavioral and acadenic expectations of the child's parents, 
teachers and hin^self. * 

3. The curriculufp ''ontent at each grade leVel. ^ 

A. Specific techniques for intellectual evaluations and their Gib^equen't 
interpretations. 

There are nany other variables*, to be sure. However, there is 
research data to indicate the importance of the above factors*. 

if we overemphasize the hereditary aspects of intc 1 1 i c,ence , ther ' 
we can easily overlook the cnvi rcnrcnta 1 effects* It would he eas^y, 
particularly at a tin^e of shrinking budgets, to assun-e thr-t little effort 
need be expended when the results shews a little chancje in a chile's IQ 
score. It v/ouid also be easy to ^ssune thc:t a child with a high iQ 
ecu Id be ^^xpected to do well in ary environrent, reor.rdless of whr.t 
happens in that environrent» because they are so briglu. it is often 
assuned that IQ tests reasurc inherent ability or total intelligence. 
Are we willing to endorse such onci us ions?--Not p»jbllclv» royce, but 
this assumption can influence v ossssbrrent cf students. 

There is a second social controversy rclrted to the heredjcary- 
environrent issue. Science fiction writers soretires picture a world ip 
which a few super bright people ccntrol the rrachinery v^hich cces the ' 
work, vyhile the duKI-nornral rnaiority of peoplc'arr held ir a state of 
somnolence. Are we segregating students in classes cr the bobis cf 
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intelligence? Is'^there «iuch a trend In our schools?, Professor Richard • 
Hernstetn of Harvard University stated at one time his Ifellef that there 
may be. He cited that 'a number of W Institutions of our society In-' 
fluence us toward assort Ive'mctting for intelligence. Universities are- ^ ^ 
good examjxles of'thts, in which post adolescents of both sexes, selected 
for inte-lligencerhave the opportun'fty to spend t im|^together^ Hernsteln 
further stated that there might be rewards in a technical socl^ety only 
for those bright enough to manfpulate the machinery- Present day educa- 
xtlonal efforts toward a least res^trlctlVe alternative In public school 

.classes, as required by P. L.^ 9^-1^2 may be reflective of^an attempt toward 

I ' ' • ■ 

more -Intel. lectual Integration o.f students and away from excluslveness* 

• * ^ " ^* 

A third controversy is bothersome-^ One of the greatest deflcLencl 
J 

of Intelligence testing ^oday Is the lack of a theoretical -basis.', accord^n 
to Drs-* Hunt -and ^Lunneborg frpm the University of Washington, Much of 
the controversy of testing today arises from^the fact that we have beenr 
-using -measurement instruments wKhout adequate theories of cognition. 
Further, jtiany tests are* biased and data wrongfully generalized to unstan- 
d^Ized populations. This critfcism Is familiarly now' to most people, 
^hough we maV ask what -action is being. taken to prevent this from 

happen i,cfg. , . • - " • 

What do these controversies mean In relatloa to the new Federal' 

Law 9i*-i42?'^'Glven rthe Ithiitations of our present assessment techniques, 
» » »• 

is it possible to evaluate a child.'s current functioning In a -nondiscril^l- 
, inatory.way. and formulate a program to best meet his or heri'needs based 

on this assessment? • ■ ' 

First, whatsis intelligence? What are we trying to measure with 

some of our present assessment t^ls. Intelligence refers to the mental 



power' of an Individual; - The pattern of intellectual growth Is o^ten 
predictable* by age 7 or 8, and,-is assumed to continue through adolescence' 
and then; given good health, .remains constant 'through advanced age. . 
lnt^ll'^gence is paVticCrlaxly affected by physiological factors iA.#>re- 
nat^l 1 1 fe* gnd' in. early chi I'dhood. Social and familial practices at ^thi s 

* . u 

♦ \ , 

time^are also of great importance- Because intelligence is^ multifa'ceted, 

it canno't be summarized by stating a single l(i score, for this d^es not 

adequately describe an individual *s' cognition, but we have used'th^s 

shorthand in the past. ' ; ^ ' " . « 

Intel 1.1 dence tests as we have today do not measure a person's 

intelligence C9mpletely. .They do measure a person's success 'in sdhool 

(not without sone margin of error), and to some'extent his success in* ^ 
** " 1. * i • " » ' 

,*adul tfiood\ The resul ts, of ^scores on Intel 1 igence. tests' are most, accurately 
generalized to the popula^tion on which the test v/as standardlzed^-the^ 
reference group. And again, the standardized scores tell us how much a ^ 

\m t 

person varies from the average performance of his age group referents. 

"lihe .cont'rovers les previously mentioned are partially addressed 

by the new Federal Lav/ 9^*1^2. Specifically, injustices in assessment 

and program placement, par,ticularl.y' for racial and cultural minoVities, 

* ' . . 

are redressed. Guidelines ^re specified that attempt to make for a more 

s 

equrta^ye .public' system, v/i th checks and balances and parent irtvolvement. . 
This kind of>stat€?nien't has been overdue.^ 

Some of the specifics of the reg'ulations include: * 
1.. The administration^of te#t^ must' reflect the abilities of stjudents, 

rather than their deficits. * - 
2. Administration of tests must be in 'the language of the child or their 
' mode of communication. 

' * ■ 89 '• 
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3. When an IQ test is used, placement decisions must be based on a^I- . 
tlonal data, i.e., behavioral. * • ^ 

/*: ' No single test oj xtype of procedure should be used as the only crlterie 

*' ' ' * 

for evaluation or placement* ' ' r < 

5. *' Test^lPlerpretations shoul.d be done*by the examiner of | the child. 

6. '-Assessment interpretat'ion and placemen^ decisions need to be made by 

a team of individuals.-. 

7. Periodic comprehensive assessment and program revision are necessary. 

While ^this list does not include al.l the specifics of the new, 

regulations, i.t is illustrative of the point of redress of past grievances 

Ro longer vnll it be acceptable for one perSon to administer one test to 

a child, whether or. not that chilJfwas in the standardizing population, ^ 

and ^ake a unilateral decision about the educational placement of that 

child, leaving the childyto larlgui'sh without specified review for progress 

I 

We will have to look at 'children more realistically*! n^re globatly. We . 

will. have to look at their test scores, their behavior in. school and out 

of school, i^n varipus roles. We will have to emph'asize a child*s skills 

in order to make an adequate educational plan and synthesize information 

from various soi;rces "Eo, form a <eomprehens i ve picture. This is a tinie-*^ 

consuming and costly process. Let us examine some alternatives for 

accomplishing J:his goal. 

As has teerf pointed out by ttie National' Education Association, 

V 

the populaV press, th^ courts, civil rights organizations, st^ate and 
federal agencies, many of the tests ^hat are presently in use in ajid or 
themselves do not fully consider the linguistic differences of minority • 
children. The response of the testing industry^to criticism's of this 
^kind has been the ..translat ion of existing tests into; say Spanish, <}n ah 
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attempt .to construct culture-frefe tests. There are problems with this 

. : . . • . . ^ . * \ ' ' 

approabh - K- Regional dlffer^A^s 'In the language make "a single trans- 

lat ibn'dlff).cult. For example, toston means* quarter or a h^f dollar to 

a Chicano;'it means a portion of 'a banana squashied and fried to a Puerto 

iRican. 2. Dial^ctua) dl fferences render a monoMtftlvC translation leys 
* * • ■ 

than ideal. In some areas of Texas, thejanguage commonto 'many children 
is a combination of Me;<ican and Texas English. 

Let*s look at the total assessment , process r 

First of'aH, the assessments^ process begins before a chl 

• * ■ ' .' 

measured on any standardized test; An informal assessment may be done by 

the teacher ;n the classroom, the social worker, a parent. Their Informal 

assessment may have a 'strong rnfluence on the way they respond to a child, 

the expectations, the prlvlTeges, etc., accorded him. If the frame of * 

referenQ^' of these people is Uimlted," then they probabfy will- make re-- 

stricted judgements about t)ie jch.ild's behavior, ils their knowledge of ' 

child develo(5ment sufficient? Their understanding of the cultural norms 

sufficient? TheiV knowledge of physical handicaps sufficient so that they 

atje able to see this child as an individual a* human beting wit-h the same 



basic' strivi^ngs for accept anfce and sel f-fi^\f i^l Iment , the* same-'^need for 

^ ^ *• - 

discipline and . rfespons ibi 1 i ty? And at-the same time ^re they able to 

realistically see the deficits the child might have and accept some alter- 

native educational plans to meet these needs? , ^ 

I *feer tfiat itJs incumbfent upon Special Education to initiate 

aqd meet -some' of these educational, artd human needs "of personne^^in the 

mainstream of educa'^'ion through the variety of^.techniques currently i 

available. I, haye data from the Minneapolis School District that clearly 

indicates the problems of overic^ent I f ication of children^ by rape ^^ftd by 
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sex for Special Education services. The .referral of° minorities Is 1^ per- 
cent greatfer than their proportion In the schooK. Males are referred 2:1 
over females^ These data^.are accurate as of June, 1976* Dunlng these 
past three .years, a Task Force onvSpeclal Class placements v^as appointed 
by the Special Education Department to evaluate all" students in the 
MlhneapoUs 'SchooJs who w^re beirtg .ser^^^d in EMR programs and the ,same ^, 
oyer-representat ioFT by sex^and by race was evident. 

The second phase of the assessment, pwjcess is the more formal, 
testing part and it is toward. this area that much criticism has- been 
leveled,. at tlTe tests*, the lises to whfplfi t^e tests are put, and the 
" testersV , . . , ^ ^ - ' 

The critica.l question here is 7 what are our objectives for test 
rng? * What different levels of information do we need to know about the 
*stu^nt? One level of Information about studepts .that tests help answer 
■is for fundiirg . State and Federal agencies'are interested in, or man-^ . 
date sonje kind of evaluations. * There is reimbursement of monies for 
students in/speqial education programs, so there is a need to have some 
objective way of determining who these students^are, ^ 

A' second objective of assessment is the individual student need 
determination. What are a particular student's strengths, weakn'esses ,^ 
learning styles— the specific kind of information that is necessary to 
effective teaching a(id. learajng -*the main business of the classroom? 

A third objectivfe^of assessment is an evaluation of tjie, program 

• . - • ' . * ' ^ ■ 

effectiveness. Can we now look at the kinds of tests that we have 

aVapable and the kind of procedures that we are now using, and develop 

a system that will a^ddress itse^l^f to the many students and the pluralistic 

community that we now have to cope with in the public schools? 
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- ' / One 'partial answer ms to do criterion-referenced testing. Tiiis " 
can be useful for both program evaluation and the assessment '-f individual 
.pupil neeos* By criterion-referenced testing, I refer to the testingof 
exactly what i^s being taught in a curriculum a.od scoring in'leyels of 
•mastery that are riot based on age, as are' aphievement test levels. The 
Evanston, .111 inois ScTiool ,Di strict uses this sytefn to measure student 
achievement. The objectives and thei cofitent'of\'thi s kind of testing can 
be nondiscriminatory. It' is certainly nonstandaf-d i zed and relevant to«a 
specific group which may be mul t i'racial. and multicultural, if this 
methodiof assessment is used, then one has to be-concerned with whether , 
.pV not teacher^' performances are to be evaluated on the basis of student 
performances. Criterion-referenced testing can be used this way for 
system accouhtabi 1 i ty. . ^ 

" Let us mention some of the cautions related to criterion-reference 

♦ 

* testing that were noted in an American School Board Journal: / 
r. The criteria need to-be a part of, the.. 1 oca V school objectives. ^( 

2. We- are measuring only the simplest tasks. Higher Vevel rr,ental 
competencies 'a re difficult to isolate and .quanti fV- 

3. Test questions need to relate to the mastery of very specific tasks 
being taught \x\ the curriculum.^ . ' 

Teaching objectives on an individual basis and testing them on" an 

' ^ ^ individual basis, because students move at individual paces. 

'* 

5. Do not overlook the bro^d experience of a teacher or stiffle creative 

.teaching techniques with performance objectives that are too rigid. 
6-. is i's possible to generalize from the mastery- of one set of objectives 
on a criterion-referenced tfest to any kind of future success?- If a 
. student cah master the objective within Unit A, does that mean he 
will then have a chance of success on Unit B or Unit C7 \ 
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7, Ort. what bras is do. you decide on the minimal competency levels? Is ft 
to.be on a percentage basis, 80 percent and then yl^u move on to. the 
next unit? Indeptji Inservlce training Is more Important, 

Jane Mercer of the University of California, Riverside, has 
developed a System of Multicultural Pluralistic Ass^sment (SOMPA) • This 
system was designed to measure the curren;t level of functioning of 
English-speaking children from anglo, latino, and black cultural back-' 
grounds. According to Dr- Mercer, this method also gives an estimate of 
learning'potential of children and is nondiscrii[ninatory. These measures 
have been standardized on 700 ^children 5 to 1 1 years bid, and represent 
tative of the population attending the public schools of California from 
that ethnic group. . ' , 

SOMPA Is based, on a triangulated model .system, the medical model, 
social system mociel , and the pluralistic model*. Each model, defines ab- 
normal behavior 'in a slightly different* way and has a different set of 
underlying assumptions. Therefore, v/hen using this system, we are 'look- 
irv5 at a child from seveial different angles and thereby reducing the 
margin of error in* behavioral* assessment . • 
"1 The medical model defines abnormal by identifying symptoms of 
patholqgV. The assumption i's that symptoms are ,caused by sOmfe biological 
condition and tKat the'sociocultural background is not relevant to the 
•diagnosis and treatment- For exampje, the symptoms of measles are the 
same ^f or all fhdlviduals, regardless of their race, social class or 
religion. The primary focus' Is on deficits. There Is little differen- 
tiation among ''^normals" because the normals consist of the large mass of 
persons who have no symptoms. Scores on tests for Individual persons 
within the medical model can be interpreted without reference to their 
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cul turaUbackground. They are not culture-bound. The following tests 

* ^ 
within the SQMPA model meet the assumptions of the medical rpodel : 

Physical Dexterity Test , ^pnder-Gestalt , Health H/istory Inventory, visual 

acuity, auditory acuity*, and the wei ght^-by-hei ght ratio. , * * 

' " The social' systerr model defines abnormality as behavior which 
. ♦ . \ 

violates spclal system norms. There are p^any definitions of normal. 

' ' * ' \ 
Each role has its own set of expectations. To judge whether behavior is 

• ' X 
normal or not\ we'need to know - the system in which the child is func- 

tioning, the role the child is playing, the expectations others in the 

system have for the behavior of persons playing the role, and information 

about »the actual behavior of the child. V/ith this model th^re.are 

assumptions of both assets and deficits cf a person. Measures of SOMPA 

whic/h n^et tlfbse aS'sumptions are:\ V/ISC-R and the Adaptive Behavior 

Irtvintory for Chi Idren 1ABIC) . Dr. Mercer felt that' the intelligence 

test ne*t these assumptions because it was designed to measure how effec- 

tively a person fit into the student rclc in the social system of the 

school. The ABIC is a measure of the child*s role behavior-within the 

fanily, ccrrmunity, peer group, non-academic school roles, self-maintenance 

and earner-ccnsurrer coles from the viewpoint of the 'family. Test scores ? 

form a.norrral distribution, rather than a truncated distribution as in . 

the medical model.' Social deviance is a judgement about specific behavior 

and it is not appropriate to think of the deviance as being "in" the child 

or .to think of the deviance as existing undiagnosed. .Stnce the political 

process define^ what behavior is deviant, cause and effect reasoning is 

inappropriate from the social system perspective. 

The ^plural i Stic "niodel assumes that all tests measure learning. . 

Subnormal ity is defined as low performance on a test of learning when 
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compared to the distribution of scores for others of similar sociocul tural 
backgrounds. This model assumes that children from similar sociocul tural 
backgrounds have had the same exposure-'and opportunity to learn a given 
set bf materials and have 'had sinpilar experience with test taking. It 

*also assumes that these children have been similarly motivated by signi- 
fic-ant persons in their lives, and have no emotional disturbance or 
anxieties ""to interfere with test performance, or no sensory-motor dis- 
abilities. If these factors are constant , 'then the .child who has leaPned 
the most probably has- .the most learning potent^ial . To determine this, 
multiple regression equations based on the sociocul tural characteristics 
of the child's background are used. An average performance is de-fflned 
for children from differing ethnic socioeconomic backgrounds, and a child* 

^performance is compared to the average score. Then, us^ing the weighted 

scales, an Estimated Learning Potential is determined. Urban accultur- 

* 

ation, socioeconomic status, family structure, and family si^e are the, 
sociocul tural scales used t'o measure background characteristics. 

Dr. Mercer expects her material to be aval lable for field testing 
within a year'o time.^ 

Mandatory nondiscriminatory testing 'as specified in P.L. 9^-1^2 
is a significant step forward. The emphasis on the child's assets, the 
u^e of several measures to sarpple more than one aspect of behavior and 
the placement decisions made by a team can be excellent safeguards for 
all concerned — child, teacher, and p*arent* However, no method is 
superior to the people who use it and this wiS must remember. 



96 

105. 



SECTION. C- 

IMPLEMENTATION CONSIDERATIONS AND STRATEGICS ' ' • 

I « 

f \ 
' , % 

EDITORS* NOTE . . " 

t 

Many individuals and organizations were "helpful in providing' In- 
PMt to the Congress during drafting of P.L. 9^-1^2, and many^continue to 
be involved with provision of technical assistance and support as state 
and local education agencies strive to implement provisions pf the Act,. 
Afnonq these were the Council for Exceptional Children, the National 
Association of State Directors of Specisfl Education (NASDSE) , the Council 
of the Great City Schools, and**others\ 

' This section of the book presents background information and 
discussion of the continued efforts of two of these organizations. 
Schipper, Wilson, and Norman discuss' the changing role of the state 
education agency in. regard to education of the handicapped, and high- 
light the role of NASDSE in providing training and" technical assistance 

to state education agencies. Kowalski describes the role of the Council 

■ ■ \ ^ 

of the Great Xity Schools in providing guidance, training, and technical 
assistance to some twenty-seven City School System Special Education 
Programs, describes ^major special (Education needs of these cities as 
determined by formal needs assessment conducted by the Council, and out- 
lines the role of a BEH funded "project, the SETAC project, in providi'ng 
technical assistance and training for these cities in areas related to 
implementation of P;.L. 9^-1^2. ^ 
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Also, In this section are two-articles— one by ^age, which ^ 

addresses "local school responsibilities and actions required to reyiew 

placement and pVogramming systems' as an important implementation strategy 

and the other &n article by Rinaldi Which provides' a review of and 

• ' " * / " 

editorial comment on several major P. l! ^k-\kl provisions from the per- 

' ' /. 

spectlve of a practicing City Special Education Administrator. 

* ' * / 
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THE NATIONAL ASSOCIATION OF STATE 
DIRECTORS OF SPECIAL EDUCATION 
' and . 

THE CHANGING ROLE OF 
STATE EDUCATION AGENCIES 

' WILLIAM V. SCHIPPER . 
WILLIAM C. WILSON 
MICHAEL E. NORMAN 



During recent years a variety of .events, forces, and factors have, 
impinged or impacted upon state education agencies. Some of the most 

i 

signi.fScant and rapid changes are occurring in special education. Where 
pressures are mounting to modify and expand educational programs and 
services provided handicapped children. 

Recent court rulings and mandatory state and federal legislation 
hove established the right of handicapped children to receive a free, 
public-supported education anjd to be provided programs and services which 
are appropriate to their needs. Such forces combined with court decisions 
dealing with civil rights, such as Brown, Swann and Goss; equity of 
financial bases, such as Serrano and Rodriguez; Increased federal Interest 
in education, and seemingly insurmountable problems faced by local school 
systems are representative of the numerous forces that have Impacted on 
stall* education agencie's. The result of such Impact Is. the emergence of 
new r^/f^eo and responsibi 1 Tties to be assumed by' the state education agency. 
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The purpose of this article is to di-scuss the changing role- of the 
.sta"te education" agencyv (SEA), particularly in the area of special' eduta- 
tion, and what one prganization, The National Associa:tion of State Dirgcc 
tors o'f Special_rducatioT(NASDSE)', is doing to assist-, SEAs to ful'fill 
thei-f .responsibilities. The artjcle discusses -the historic developritent 
""of the state education agency, the changing role of the agency, and tliC 
role of NASDSE i-n devel6pi'ng competencies and leadership skills of SEA 

personnel . . ^ • • . * . 

* * - • »• * ■* 

HISTOR.-ICAL DEVELOPHEIjlT CF THE SEA 

■ • ' - . '■ /■-• ■ . " ^ . 

That .the- r&le' of state education agencies i^changiiig is well 

illustrated in a'^statemegt made by James B. Conant at the I96A Annual 

Confere^nce of- the Council-of Chief State School Officers. He indicated^ 

that as late as" ISSS"^ wo-ld have advocated that iQcal school boards of ^ 

education were the i<eystone tg educational policy and that state d-epart- 

ments of education were just, to be" "tolerated". "Now," he said, "I have 

changed' my mind." In his book. Shaping Educational Policy , he wrote: ■ 

y- -What is needed are strong state" boards of education, a first 
/ class chief state school officer, a well organized state 
^ .7- staff, and good support from the legislature. * ^ 

. It is inteitfesting to liotg that there were only 177 professional 

educators' in SEAs throughout the'Natidh in 1900,"^nd practically none in 

f 

special education at the SEA level. This number has now grown to between 
J 2 and 15 thousari(j, of which about 500 are special .education personnel. 

During thi^earl^ stages- in the development of .educational 
-l^stems in this cbuntr/, there was no apparent need for a state agency 
•for education, and consequently none existed. As the educational, system 
^rew both in size^nd number, the need for some type of offhce that 
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would'gather, com^e, and "di ssemi nate educational data became evident. • 
As a result during the early part of the nineteenth century, various 
'states appoipted chief -state school officer? vvho becane, generally speak- 
ing, the state agencies for education.^ ^ . . ' 

This period in the development 'or evolution of the SEA b^s been 
characterized by Beach *and- Gibbs as the "Statistical Stage/* and jt^was 
during thi-s stage that the conceptf of state governing boards, other than 
state legislatures; developed. From the ''Statistical Stage" the SEA 
moved into what has been characterized as the "Inspectoral Stage," in 
which enforcemont (regulatory) act iv-i ties "replaced data-gathering as. the 
principal focu| of agency efforts. Then, gradually in response to^ chang- 
ing social forces, the^concepf of educational leadership as a role of 
the SEA emerged in various states. Thus, the most decent stage of develop 
. fpent--the "Leadershi^j Stage" became a general ly .accepted function of SEAs 
only in the last decade". 

The Changing Role and Functions of the Stgte Education Agency 

As has beetr noted, the historical functions of the SEA were those 
of data gathering, regulatory and leadership. It is generally accepted 
that elements of al 1 three evolutionary stages ren^ain ^funct ions of • 
' state education agencie^ at the present time. Emphasis however , has 
"shifted from dat^ gathering and regulatory activities to leadership 
f unci ions . ■ 

In a recent study of the role of state education .agencies , 
Campbell, Srouge and Layton subdivided th^ leadership furictidn into five 
categories: 1) operational^ 2) regulatory, J) Wrvice, k) developmental, 
and 5) public support and cooperation. 
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•The operational function, according^to the study, occurs when the 
• ' * \ 

SEA is directly involved In the admlnisrtratlon of schools and services , 

such as special schools for the Deaf and Blind or special programs such 

as Vocational Rehabi 1 itatlon^or direct state operation of certain- publ ic 

. schools-, The requla'^tory function occurs when state and federal statutes 

• - ^ 

require the SEA to regulate (or enforce) specific aspects or* elements of 
the educational program, ihcluding curriculum, buildings, transportation, 
etc^ The tMrd function, service, occurs when the SEA actually provides, 
some type ^of service (or assistance^ to ^ocaKeducat ion Agencies (LEAs) . 
The SEA' provides, on occasion, expert assistance in the form of consul- 
♦ ' tants and specialists and a myi^iad number of other Inservice a^ctlvitles. 
The fourth function — developmental activities — is concerned with meetlxig ^ 
the needs of the SEA Itself. This function is to be found In the efforts 
of the SEA to acquire and maintain an adequate staff, to provide for 
staff development and to utilize Its tota^l resources with maximum effec- 
>tiveness. .The final functlpn, public support and cooperation, consists 



of those activities that are-deTigned to secure the support of the general ^ 
public including the financial support necessary* to provide programs for 

/> ■ ' ' 

all handicapped children. 

It is generally agreed' that the first two functions describee 
above^ i.e., operations and regulations—are basic to the overall puri oses ^ 
of an SEA. This thounht is -made ell the more corrpelling when it Is 
recognized that^ these functions have in most states and ^territories been 
(nandated either .by state or federal statute, m.ost sign! ficantly,* the 
Education for All Handjcapped Children Act of 1975 (P-L. 9^;1^2) , which' 
will forcfi SEAs into' a heavy monitoring and compliance relationship with 
the local education agencies. 



102 



ERiC ' .Ul 



By way of Illustration, special education units must^Uegln to 
oversee the implementation In local education agencies of these concepts 
incorporated within P.L.*9^-1^2: • ■ - ' ' 

, * • 1'. that ^ach handicapped child has an individualized education 
progVam, including a statement of goals, specific objectives, 
and time schedules, with at least an annual review and recon- 
sideration; ^ 
2. that handiapped children are education in the -least restrlcttve 
• setting possible; f . ; ' - • . * * 

" • f 

\ 3* that the process by which the ^child's program is decided in- 
vplves the child's par-ents and the child (where appropri^ate) , 
as well as the, teacher and ^ representative of the responsible 
* agency of the' publ ic schofiT systQ)n; 

k. that procedural safeguards are implemented regarding decision 
making about the handicapped child, and that due process In 
hearings and In the examination of relevant records is * 
guaranteed; . >* \' 

5. that comnrehenslve Inservlce 'training programs are Implemented w 

6. tnat the schools inrure ^that. no child \s excl^uded from an 
appropriate education at public expense; 

7. .that emphasis is given to identifying and evaluating, handl- 

^ \ 

capped children for approprltae educational services to be 

prescribed, v/hile avoiding labeling children or stigmatizing 

* 

or discriminating against them. 

Leadership ^ « 

Within the framework of the function of leadership, however, the 

♦ 

role is not, and never nas been, ail that'clear,, especially within special 
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education divisions of SEAs. However^ new directions and impetus for this 
role have been set by P.L. 9'*-l'«2. For example^ state education agencies^ 

arf> nov/ asked to: . ' ; 

K provide diversity in leadershi.p - 

'2. organize arrcj- coordinate an effect jve educational system ^ 

3^ conduct comprehensive state planning^ 

establish^sounti foundation programs of financial support 

5. provide efficient coordination and distribution of funds 

6/ establish minimum standards for achievement and quality 
cont'rohs - ^ 

7. assist localities in devcVo^Ding more adequate education- 
programs and evaluating results 

• ' - » ■ . : 

8-/ develop good information systerns on the facts and conditions 



of educjatiop. 



' Need for "AssJ stance ,^ 

• ' Changing demands with respect to various facets of the educational 

■ System have resulted in, similar demarfds for changes within special -educa- 
tion divisions in terms of both goals and functions. Yet, of all agencies 
concerned with or engaged in education, the SEA. has perhaps the least 
viable mechanism or vehicle to allow its professional personnel to become 
equipped to'cope with the changes and demonstrate. the leadership that is 

bei ng 'demande'd . ' ^ " ^ ■ 

Several -facts about Se£ and special education personnel who^ 

comprise them appear to be appropriate: * 

1.^ thevrrumb^r of personnel in SEA special education units Is 
•rapidly increasing 
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^ ' .2. the turnover rate in the position of state director of 

special education is high. Twenty aireccors (^0 percent) 
have been in their positions less than 18 litonths 
3. preservlce training programs <^peci f ical ly designed to pre- 
pare professional people to serve in SEA roles do not ex^ist 
in mosf states ' * 

rDost professional special education personnel entering SEAs 

have been prepared to function at the local schpo] district ^ 

level ' ' . • 

5. special -education divisions within state education agencies^ 

by and large, have not been able, to compete successfully, for 

experienced personnel wi,th large local systems / col leges' and 

universities, and federal' agencjies^ / 
I . ' * ' * 

Role of NASDSE ' . . 

For the reasons *cited so far in this 'article, there is a need for 
continuing professional staff devel,opment programs forv^EA special educa- 
tion personnel. Parenthetically, the question'as to who or what agency 

> 

should initiate and maintain staff development programs is rather moot: 
Few such programs exisn ^ hfASDSE's staff development projects, of the past 
four years is the«on1»y known such effort in the United States geared 
specifically to develop competencies and leadership capabilities of SEA 
special education personnel. - ' ■ ^ 

ln^972, an assessment .and analysis of state level- specia[ educa- 
tion agencies by a study commi-ttee of NASDSE, Inc. concluded that t'he 
existing organization and ^nctlon of instructional programs and the 
delivery of supportive services to the handicapped lacked the continuity 
necessary to make them fully effective. Therefore, through a special 

■ 105 • . ■ 
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training Grant frcr». BEH, NASDSE developed 3rd has inipl<?rrentec a ccnipetency- 

based training progran; for staj:e 4?duc^tion agency persdnnel. 

■ ' - \ 



. Assess Needs . \ 

' NASDSE's National Office staff is in constant communication with 
the states to assess, needs for training, products, -^conferences , skills, 
program ideas, information, etc.^and to assess relevance .and interest in 
planned and, prospective g^dtivities and products. h|ASDSE then draWs upon 

.Its' consultant and resources bank ta create actfvIMes and/or products 'to 

» " • ' « * \ 

improve competencies, and skills to meet the need* .-^ 

■ Meeting Needs • - ' ■ ^ , ^ 

A basic assumption underlying the N-ASDSE trainlShg model and the 

,NASOSE'role as a "broker" in providing training, to meet the expressed ^ 

needs ',of ^tate department .personnel', is that, within the- field of special 

education administration, there exists a bas-ic, dntapped pool of Vich 

resources. State directors and thei r 'staff s , by virtue of their exper- 

ience and education, represent. considerable experience and expertise 

wHich NASDSE .has b^'en using interesting products'and del ivering training. 

Following' this assumption, iXjs believed that most of the expertise 

', 

which SEA'S need to adequately perform their roles already exists, col- 
lectively, within all SEAs-however , not all of it exists in any ope 
pe*son or in qny one SEA/ Therefore, it ts a philosophy of the Nattonal 
Office to draw upon existing known expertise and quality {irograms when- 
. ever possible to nelp ijieet tl^ needs of states through training actlvi-ties 
and products. Iji this manuer, SCAs have begun to rely.. more on each 
o'tncr's abilities, -experiences and' exemplary, programs , while promoting, 
intnrcbnrpic .ind coiitmun i cat ions among personnel in all SEAs. This practice 

< 

\ ■ ' ■ 
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of ^us'ing SE/i' persdhnel as consultants and trainers has had resounding 
support of our constituency during the past three years. 

NASDSE also has cultivated a talent bank of resources to co- 

) ' ■ : 

sponsor training .activities, to draw upon in creating training products 

' » , 

^and in the dissemination of products and activities. These include 
•university and local school district personnel as well as government 
and private agencies. ^ ' ' 

As the compliance and monitoring roles of SEAs* become, more arjd 
more visible as a result of P.L. 9A-Wf2, the leadership functions, often 
historically neglicted^ become increasingly .important. It 1$ the function 
which NASDSE- attempts ^to address in its nat'tonal staff development pro- . 
ject, arrd which is vital ^to meeting the mandates of P.L. 9^-1^2 and for * 
forging new national/state/local partnerships essential to achiying the 
goal of an appropriate educati^oh for all handicapped children by 1978, « 
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SECTION C-2 

PERSPECTIVE QN NEEDS IN TWENTY-SEVEN GREAT, CITIES^ 
ANTHOJIY P. KOWALSKI , 

The educational needs of handicapped children have long been a 
matter of concern in the cities. The earliest and inost established pro-, 
grams are found there. Yet in recent years much more extensive activity 
in special eduption has become necessary. Spurred on by FederSl legis- 
lation and judicial mandates, urban schoolr districts have sought to 
respond witfi a more perceptive understanding or the needs of the excep- 
tional child and a more effective delivery of services to them. 

The efforts of the special education directors irt the .largest ' 
urban scljiodl systems have been coordinated in recent years by the Council 
of the Great City Schools. In periodic workshops anjl Sponsored projects, 
these directors have sought to improve their special education programs 
in thecities. The following *Ts an attempt to document Some of these 
recent act ivi ties and to/review the special education-related needs of 
member districts in that period. 



ACTIVITIES ^OF SPECIAL EDUCATION DIRECTORS 

The Council' of the Great City Schools in an educational organiza- 
tion representing the largest urban school systems in' the country. Over 
a twenty-year perio.d it*has grown from ten major cities chiefly in the 
Northeast, to twenty-seven cities scattered in all regions of the country 
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Its goal is the improvement of educartion in .the large cities. Its board 
pf d'irectors*, which meets semi-annually, consists of the ^Superintendent 
of Schools and a board member from each city: 

WIthjn the Council, there are a series, of ad hoc committees, or 
task forces focusing on specific issues. These ad hoc commi t tees have 
been established in the area of school finance, equal educational oppor- 
tunity, vocational education, research and many others. They usually 
Involve the person from each ol|the cities with primary resppnsibi 1 ity 
in that speci fic' topical or program area. The Task Force on Special 
'Education is in that category and is described below. 

Th e Task Force on Special ^ Education 

• 1 *^ ^ ^ y ' • 

\r\ 1971, personnel from the. Except lonal' Chi Idren Branch, USOE, 

and. a panel of consuTtants in the field of speciaT education presenting 
at a Leadership Training Institute foresaw the emerging problems in the 
education of the handicapped in the inner cities. They proposed a series 
of meetings with the administrators of special education programs from 
the largest city school district's i'"n the country to begin working togethe 
•toward resolution and elimination of the problems. This group turned to 
the Council of the Great City Schools to serve as a vehicle for bringing 
together the desired personnel. ^ 

' ^The first meeting of Great City Special Education Administrators 
took pl^ce in San Frarfci sco' In'May , 1971% The objective of the meeting 
was to discuss the problems facing schooladmlnistrators in meeting the 
heeds pf handicapped children in the inner cities and to work towards 
the coordination of the education of the handicapped with regular educa- 
tlon. Martin Dean, Assistant Superintendent in San Fraiiqjsco and an 
advisor to the Special Education leadership Training Institute, at the 
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University of Minnesota v/as largely instrumental in organizing these .early 
meetings . 

This Committee on the Education of Exceptional Children, as It v/as 
then called, rret twice a year in the early seventies. In conjunction with 
the semi-annual' meetings of the Board of Directors of the Counci'l of the 
Great City Schools, and was instrumental in establishing policies in the 

c 

field of special education for the Council and its member cities* The 
Leadership Training Institute, .di rected by Maynard Reynolds of the 
University' of Minnesota, has provided seed, money on .several occasions to 
enable this group to convene and make progress in solving problems. 

In 1972* ajSurvey of Council member districts relative'to special 
education priorities indicated retraining of teachers to be a high prior- 
ity item. This included the retraining not only of special education, 
st^ff^ but als6 of regular classroom teachers. As a result of this needs , 
assessment, a conference was held in February, 1973, in Miami, Florida, 
devoted to the analysis and discussion of training needs in the Great 
Cities. Representatives of institutions of higher education and state . 
departments of education attended this meeting at the University of Miami. 
A subsequent meeting of the committee v/as held in May, 1973, focusing on 
recent litigation related to special education. 

; In December, 1S7A, enother training conference'was held In Boston, 
Massachusetts dealing with the effe<;ts of school system decentralization 
on special education programs. It was preceded by a survey questionnaire 
on decentralization. The presentations included a close examination of 
decerttralization in two lar'ge cities - Philadelphia apd Chicago. 

. In 1973 the Committee had organized Itself more formally and • 
elected a small executive group. Ernest Willenberg, Assistant Superin- 
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tendent of Schools in Los Angeles assumed the chairmanship. He served in 
that capacity until September, 1975, when Richard Johnson of the Minneapolis 
Schopl System v/as elected as chairperson. At the same time, Marechal 
Neil-Young of Philadelphia was elected vice-chairperson, and Keith Gainey 
of Cleveland and Oscar Boozer of Atlanta were elected members-at-large. 

Another conference of the now Special Education Task Force was held 
In AtJanta in September, 1975- Sponsored by the University of Minnesota 
Leadership Training Institute through funds from the U.S. Office of Edu- 
cation, the conference dealt with the development of collaborative models 
in urban environments. The purpose of this conference was to develop 
more collaborative^ planning between , urban school districts and neighbor- 
ing institutions of higher education. ^ 

SETAC Project - . ' 

In recent years, there- have been several attempts to secure fund- 
Inp ior special education program development in the Great Cities. These 
efforts included a proposal. for a national training support system In 
June, 1973, and a proposal for a'model technical assistance and develop- 
ment project for providing educational services to handicapped chiJdrerv 
In urban school 'districts in October, 197^." 

^ At the Atlanta Conference in 1975, a deci^sJpn was reached by 
Task Force members to seek funding of a Special Education Technical 
Assistance Consort i urn' (SETAC) for the Great Cities to assist in-'the 
attainment of full servi^ce for the handicapped in all the Greot Cities. 
As subsequently conceptualized by Richard Johnson of Minneapolis, 
Louise Daugherty of Chicago and Marty Dean of San Francisco, SETAC would 
seek to inpact on the total school* system pf a large city. It woMld 
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involve successive penetrations of a school system, focusing In particular 

on key Issues. ^ >. 

In the first year of operation, SETAC would provide' regional 
institutes for key personnel in each school ^system (SE director, school 
attorney, school board rnember , teacher union representation, parent, 
group representation, the superintendent's office, local IHE representa- 
tion, state department SE director, principal's association representation 
and others), and pilot two local institutes t;o serve as a model fo-r the 
second year. In the second arid third years, SET^C woutd provide local 
.rnstitutes to impact more fully on all principals, teachers and community , 
leaders. 

With the'ljgning" of P.L. 9^-1^2 in NovembeY, 1975, and the grow- 
ing concern about implementation of the law in' large urban environments, 
■a revised proposal was approved by the Division of Personnel Preparation 
of the Bureau for Handicapped Children (BEH) . This proposal requested 
funds to train administrators in the twenty-^even cities in preparation 
for implementation of P.L. 3k-]k2. 

Under this funded proposal, the SETAC staff developed plans for 
one initial national training institute (NTI) involving the special edu- 
cation directors fron> member cities. The NTI was to be followed by four 
regional workshops involving at least three key personnel from each city. 
In addition, a technical assistance component was designed to assist In 

meeting high priority needs of selected cities. 

I 

National Training Institute 

The first major activity of the SETAC Project was the National 
Training Institute held In Chicago at the Bismarck Hotel on October 20-22, 
This Institute was an in-depth training session for the top special 
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education administrators in each of the tv/cnt>-j.ovcf Ctlli City sc^ccl 
systems.. Richard Johnson forncrly Director cf Special Educericn in the 
Minneapolis Public Schools and currently professor at St. Clcuc' State 
Universi^ty, St, Cloud, Minnesota, served Director. of the Institute- 

The first day began with an overview of the law by Congressional 
staffperson Lisa Walker and an overview of the proposed regulations by 
BEH , representative Tom Irvin. This was followed by fifteen minute pre- 
sentations on key elements in the bill by. speciafi sts in each of those 
areas. These included funding and entitlement, least restrictive alter- 
native, procedural safeguards ,• ful 1 service requirement, child find, 
individual education program, non-discriminatory testing and special 
State responsibilities. The evening v;as devoted to reaction, discussions 
and formulation of issues and questions relative to these major areas. 

The second day was devoted to in-depth interest sessions conducted 
separately on each of the topical areas, as well as two management strat- 
egies sessions. By the end of the day, each director was asked'.to fill 
out a needs assessment questionnaire to provide information for planning 
future workshops and technical assistance strategies to meet the specific 
needs of the large cities. 

The third day provided individual consultation by district, a 
preliminary report on the implementation status in the cities and a 
general discussion of major areas of need. , • 

Subsequent to the National Training Institute, SETAC staff 
analyzed the needs of each city as reported in the needs assessment survey 
and individual Interviews. On the basis of such knowledge, the staff 
began planning a series of regional v/orkshops for February^Apr i 1 . The 
objective of these regional workshops was to address specific, documented 
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needs in^he cities of that region, and to' plan further technical assis- • 
t'ance mechanisms.: . ^ * 

• ^ NEEDS ASSESSMENT ACTIVITIES . 

^ . Several formal attempts have been made jn recent years to identify 
specific heeds of member districts. These needs assessments normally have 
been' conducted prior to undertaking program activi ties, among Council 
cities: A discussion of .these several needs assessment survey>>'fol lows- 

1972 Training Survey ' . ' ' 

In early 1972> a brief syrvey.of member districts was conducted 
to ascertain special .education priorities, the relative importance of 
various training- activi/ties and the adequacy, of such activities. , The 
result indicated that 87-5 percent of the responder ts considered the 
retraining of special education staff a. high. prior ity. ^ Only 13 percent 
of the respondents 'felt their present effort in that regard was adequate, 
while '(3'. 75 percent considered it "barely adequate and A3. 75 percent 
totally inadequate. '^^^ " 

The retraining of regular" classroom teachers in the^ identification 
•of handicapped students was considered of high importance by 67-5 percent 
of the respondents. About 62.5 percent perceived their current efforts 
to be inadequate, while 37-5 percent felt they were barely adequate. 

The'training of regular classroom teachers to teach ^hand i capped 
children in a regular classroom setting was 'noted to be of high . importance 
by 81.5 percent. 87-5 percent felt that thei r. present efforts were in- 
adequate . 
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1973 (Questionnaire ' 

In the aftermath of the 1972 survey, 'a Miami Conference was orga- 
nized in February, 1973. The discussions at that conference ^genera ted <^ 
another quest ionriaj re to determine the specific high priority areas in 
need of external Support for the cities. The analysis of these repsonses 

resulted in a categorizing of six major topics of corice-cn: 1) change 

^ * , " / 

strategies, 2) management systems, 3) information systems, k) child 

■ ^ \ ' ^ 

study, 5) interagency cooperation and 6) other critical problems. Each 

of the broad categories y/ere further broken doWn into subproblem areas, 

and were transposed on a technical assistance matrix for a proposal 

national training support systep. 

197^' Assessment 

M reassessment of training needs in 197^ by the CounciJ 's. Staff 
Committee on Exceptional Childr.en resulted in'the foVldwing prioritf^s: 
1) training regular classroom teachers, through which teachers could 
acquire competencies for the education of exceptional childi^en in the 
regular classroom setting;'*2) training schqol administrators and other 
education personnel, through which each would understand the educatFbnal 
needs of exceptionat^chi Idren; 3) designing training prograrns Correspond 
to litigation, mandates ahd^'tate laws requiring equal educational oppor- 
tunities for handicapped' chi Id'-en ; k) cooperative training of regular 
education personnel by school systems and institutions of higher educa- 
tion; 5) collaborative assessment of training, administrative and organ- 
izational needs^ of school systems in programming for children in regular 
.classrooms, * ' \ r 
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1975» Survey 

In order to assess more clearly and mere accurately the precise * 
s.tate of special education in tfie Great Cities, an extensive survey was 
conducted by the "staff of the Council of the Great City Schools in 
September, 1975."^ First, the Council was interested in determining t^e 
financial allocations to Special Education Departments in tine Great Cities 
and specifically the subsidies which arise from federoJ , state and local 
sourcis/ The survey revealed uneven fiscal policies from state to state, 
'resultinq' in severe constraints on certain Great. Ci ties . 

/'Second, the Council was interested Jn deternining , the' sped fi>^ . 
number of handicapped children Served in each city, categor izi ng. them in 
terns of prdgram/and age level. Different rr^thods of categorizing handi- • 
caps made -this ^mewhat difficult, but a general pattern did emerge. If, 
a's a recentUand Study"* contends , about ia.7 percent of youths aged 0 to . 
21 in the Unitfed States are handicapped, the Great Cities are well on 
their way to servi^ng most of "the handicapped. However", -ati uneven pattern 
in the ci tiej^'l so. emerged here. ' , ' 

* ' Thir<^ priority needs were determined by the, survey. These 
priorities in turn-l^^^fletted^ the budgetary ctonstraints^,and training needs 
of the member cities. The training of regular teachers, special educa^^i^ 
tion teachecs, administrators and parents regarding the specifics of f u4 1 
service to the handicapped was the iiKJSt urgent need. 

197& Survey , • 

A further needs assessment process was conducte'd at tht/ Nati,onal 
Traininrj Institute in^Chicago on October 20-22 , 197(^. The results of 
thi'. survey were sinilsr to the needs assessment survey of 1975. as well 
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as to the 197^ Assessment. In-service training of staff has been a niajor^ 
priprity* throughout. 

Table 1 summarizes the overall results from the needs assessment') 
and includes responses from 26 of the 27 Great Cities.- The results were 
not only consistent with previous surveys, but also agreed wi.th •structured 
Interview data secured at the same National Training Institute.^ 
/ The areas of most need, in descending order of priority were: 

1. tomprehensive System of Personnel Development ^ 

2. Individualized Education Program 

/ 4 

3. Participation/Management of Private School Children, ^, 
A. Least Restrjcti.ve Alternative 

In addition to the areas listed above, the development of manage- ^ 
ment information systems y/as stated as a technical ^assistance priority* 
The only area that was uniformly judged to ^e "not a problem" was 
Protection In. Evaluation Procedures. The remaining three areas (Free 
' arrd Ap^proprlate Public Education, Procedural Safeguards , ^and Confiden- 
tiality), while not presenting probjems for the Great .Cities as a group, 
-were judged as. areas that require further action by a few districts. 

. In. conjunction with the National Training Institute, SETAC and 
Institute staff members conducted individual interviews with the special 
edilcatlipn' directors to determine still further the resources and needs 
of each of the cities. Eac^h director was asked to define the extent of 
implementation of the law (P.L. S^-Wl) relative to the nine categories 
presented. The result (Figure 1) showed orice again the high priority 
for a Comprehensive System of Personnel Development anjLJor I nd i v i dui l^^ed^ 
; Education Programs.* 
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TABLE 1 
1976 Needs Assessment Data 

. Based upon 26 Cities' Responses to 
the "Needs Assessment of Loc^I Priorities" 



Free & appropriate 
public education 

Procedural safeguards 
Confidentiality- 



Protection in 
\ evaluation procedures 

lEP- 



Participation of 
Private School Child/ 

Management of hand, child, 
placed for.serv. in 
private schools 

Personnel development 



Response Percentages 
Based on Totals 
per Area 

Y N S IP 

76 15 . " ' '9 

76 10 8 6 

79 , 9 3 9 

86 2 7,5 

47 15 38 

84 7 Id 

51 35 -■ 14 

67 26 4 3 



6 2S 



71 
(being 
planned) 



Median Judgment of 'Extent 
of Implementation 
(1-3,4,57) 
low high 



5 

(1,3,20) 
5 

.(1,2,19) 
6 

(0, 2, 23) 
6 

(1,1,23) 



(10, 6, ro) 

6-' 
(3, 3, 20) 

5 

(8,2, 14) 



3 

(13, 5, 7) 



No. of Districts 
Indicating priority 
forTA* 



3 

3 
0 
10 
5 

" 0 
0 
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*Other areas indicated: management information systems • 10; LEA/SEA collaboration ■ 2. 



Y = yes 



N.= no S = some 



IP = in process 



• TABLE 2 



Extent of Implementation Problems 
among Great City Schools ^ 



[~| - No Problems 



-^Many Problems 



I X Comprehensive System of 
Personnel Developmeqt 



VIII Managerfient of 

JHandicapped Children 
^ . in Private Schools * 

^Vll Participation of ' 

private School '^^^V'V' ** 
\ Children 

VI LRA 



V lEP 



IV Protection in 

Evaluative Procedures 



in Confidentiality 



II Procedural Safeguards 



I Free & Appropriate 
Public Education 



///////////// //A 



// ////Y/ /////// /// / //'/ / li 

r 



J 



/ < /^y^ / ^ / J^/ / ? / / 
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20 



(Courtesy of Edcon Associates, Philadelphia) 
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SUMMARY 

The Council of the ^Great City Schools services about five million 
Students, irtoluding half a million handicapped. Different definitions 
and different methods of 'counting, however, make it difficult to establish 
an accurate figuri,- The 1975 Survey, nevertheless, counted ^1|25, 000 handi- 
capped students bemg served. New data-keeping processes recently begun ' 
^nd the additiorial child find procedures adopted will result In more 

accurate and potentially higher figures for the future. 

» » 

The bu>lk o^ surveys conducted by the Council in the past five 
years have emphasized training needs. Personnel preparation invariably 
was the top priority. This extended to both special and general directors 
and to every level - administrative, professional and non-professional 
"personnel. These priorities were again verified in the most recently 
conducted needs assessments. 

The perception of needs is the first 'step in a program of service. 
The identification of resources', the planning of strategic interventions, 
the implementation of adequate plans and conduct of ongoing evaluation to 
perfect the process are necessary steps for achieving the goal of full 
arid effective service to the handicapped and to meeting other require- 
ments of P.L. 9^-1^2. This prbcess is well begun In many urbarivareas, 
but continued training and technical assistance will* be necessary If 
ful*) implementation, is to'»be gained In a reasonable ampunt of time. 
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• SECTION C-3 ■ 

ORGANIZATION OF REFERRAL AND PLACEMENT SYSTEMS 



-J- 



' DANIEL SAGE 

Notwithstanding whatever Shakespeare said about *'a rose by any" 
other name" I would like tb suggest that the fact that a^ contribution 
entitled ^Placement Systems" is in thi-s, book is / I believe, ih an impor- 
tant sense, a part of our problem. The language we use to describe any- 
thing we do, not' only reflects what is but also influences and perpetuates 
what may be. As I thought about t'^s, I realized that you aoM <' prdbably 
have something in our heads when we speak about "placement". Yet the 

9 

word implies picking somebody up and movipg them. The act of putting 
somebody some place, of course, is an accurate description of the process 
If we are talking about traditional . programming vehicles for Special 
Education. But I would like to suggest? that we would be a lot better off 
\T\ the long run If we could quit using the word "placement" for th<% 
process and substitute perhaps some word. or perhaps a pair of words like 
"program planning" or "programming". Or there 'may be a dozen other terms 
that would do the job ab well as the ones I suggest. . 

The traditional use of the term "placement" perpetuates the tr*a- 
ditlonal use of placement as a concept which Is contrary not only to the 
specifics of P.L. 9^-1^2, but certainly contrary to the National Advisory 
Committee for the Handicap's priorities, as presented In the last annual 
report whlclv focused on the emp^sls of least restrictive alternatives 
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and full service goals,. etc. *This term perpetuates the Idea that one 
doesn't do anything with a student unless one moves him from where he was 
to some place else. < 

Guven'the tradltloTt^ of the term "placement", and 'our past "moving 
bodies" notion of what ttiat term means. It's my feeling that ,^ before we 
-can intelligently discuss specific procedures related to these referral 
and placement systems, it's Important to ensure ^"^^ ^® understand there 
are certain policy Issues that have to be understood and In place before 
procedural aspects can even be considered. 

One way of looking at these policy Issues is the excePent way 
that 1 feel Dick Johnson has done In his article 'The Renewal of School 
Placement. Systems' In the CEC publication Public Policy and Education for 
the Handicappedy -^^'^And^ I rarely do anything very original I want 

to review ^^meof DS ck Johnson ' s points about the policy Issues that^ have 
to be in place before development of procedural aspects (see Figure 1). 

>LACEMENT-REL A" ^0 POLICY ISSUES REQUIRING ADOPTION 

Free and Appropriate Education for all 
Continuum model 

Without labels ^ 
Parent (student) invoWement 
Informed consent (due process) 
Least restrictive alternative 
Criterion-referenced assessment 
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First of a41, .unless the system has formally adopted the concept 
of free, appropriate public education for all, procedures related to 
determining and ^executing individual special education programs will 
always be developed which will exclude some children in the course of . 

mr 

including some, and such exclusion w4 1 1 almost always be f\ facto, and 

* « 
without use of.due process. Procedurally, ^'alT' has to be defined, . 

because this term is going to vary from one place to another, depending, 
for. example, on whether one is including pre-school progr^ms-^of^ot . 

Second, the formal adoption by a school system of a **continuum 
modeT* must also be a policy before procedures are developed. There have 
to be alternatives available before there can be least restrictive alter- 
natives. Traditionally, most of our systems have Vess than the full 
range of alternatives* , t 

Third, the school system needs to adopt the concept Without 
-labels".. In many places, labels are legally required In order to be able 
to identify and justify the channeling of resources-t^Where thi s is the' 
case, the degree to which policies are embraced which minimize labels Is 
an important consideration on what can be done procedurally thereafter. 
For example, one can walk into a classroom and listen to what the teacher 
says when she is talking to you or any other visitor about the kids. The 
type of label-oriented references the teacher makes in describing students 
is often reflective of tKe type of procedures used to identify, plan.and 
place handicapped students, and a pro-active policy de-emphasizing labels 
can hbve an impact on teacher use of labels. 

Fourth, a policy of parent (and/or student when appropriate) in- 
volvement must beadopted. There are four topical involvement- levels of ^ 
consutrer (parent or student) involvement. These are: (l). at the level 
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of identification, (2) the level of assessment, (3) the level of place- 
ment Of decision making, and {k) the level of program planning I would 
submit that, traditionally, we have not had the habit of that much parent 
Involvement. Unless schools make a very strong concerted effort to 
, formal ly' adopt parent involvement policies, it's probably going to be 
given only minimal attention. -r ^ 

Fifth, the informed consent idea, as a part of the due process, 
with use of ceal Informed consent rather than just token Informed consent,- 
is a. critical policy matter. , It's easy to support token informed consent, 
and to say that we have really informed parents and/or students what the 
alternatives are. But frequently, as we provide the information, it's 
with the fore-knowledge of the parents that there is a gun to their head* 

and that they don't really know all aspects of all the alternatives. 

« « 
After all, our whole society is built on the idea of always giving slanted 

information. Certainly commercial advertising would be dead today If It 
did not use slanted information. Everything we do Is based on slanted 
information. Including the' information that we, asycarrlers of o-jr 
<;ultural norms, provide as we talk with our customers Bbout what the al- 
ternatives are. I would dar& say that most of the time the consent that 
our customers' give Is probably based on information that Is not always 
totaUytrue. 

' P.L, 9^-1^2 holds up the very Idealistic Idea of making .sure that 
everyone Is totally informed, and I suppose It will be rarely that we will 
really live up to that ideal- But unless the adoption of a policy of 
totally In.formed cocseiit takes place, all the procedures v/e put in place 
aren't going to do much. | 
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Slxv^, the least restrictive alternative, as a formally adopted 

policy by tk^^tem, ■ is* needed because typically, traditionally, there 

are barriers to util izing .the least restrictive alternatives. Admi.njs- 

trative expediency is, I presume, the most obvious barrier- and sometimes 

even economic differentials make a difference. ' Sometimes it is really 

economicall^dvantageous, under the funding structures of many states, 

to use a more restrictive alternative, due to the way funds are distributed 

"Seventh, and the last policy referenced in Figure 1, ."criteripn- 

refe(;enced assessment," is merely a reminder that schools need a policy 

of using typical norm referenced data onl^^ where they are clearly relevant 
-1 - • * — 

to the development of an individualized educational program. Again, this 
is a very hard habit to break away from and, therefore, it probably won't 
happen unless the system formally adopts a*policy to that effect. 

Let's assume that a district adopts these policy issues. What, 
then, are the procedural needs that flow from those pol icy -issues (see 
Figure 2)? ' ' • 

. • . FIGURE 2 

PROCEDUtU^L NEEDS FOLLOWING- POLICY ADOPTION 

Guidelines for consumer Involvement in decision processes 
Guidelines for procedural safeguards 
Schpcl based student support team guidelines 
In-service training system for support teams 
• • Instrumentation for systematic observation 
Individual program planning process 
Periodic evaluation guidelines 

Central monitoring of more restrictive placement decisions 

12b 
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Policies need to be further defined and supported by the develop- 
ipent of written procedures. Procedures represent the what, who, when, 
and how of policy, and must be^developed in key topical areas, such as 
those included in Figure 2, 

One of these areas \b consumer involvement. The process of how ^ 
to secure consumer involvement and what to do about it when one is unable^ 
to get it (many times one'can't). V/e need the documentation of what has 
been done in thfe process , of attempting to get consumer involvemeirt in 
order to remind ourselves as we go along that there is a policy of con- 
sumer Involvemenl and that there are some procedural median Isms- to assure 
It, as far as in- can be assured. These procedures, as do the others 
listed in "Figure 2, need to be in writing becau5e the greater the change 
from traditional practice that is expected, or Is being attempted, the 
greater the need for detailed specification. 

Guidelines for procedural safeguards are also needed. For example 
the exact procedure for obtaining ''informed consent" should be explicated. 
Also, the policy that each building needs its own student support team , 
or whatever language you choose to call It in your locale (student support 
team is Minneapolis* termInology)^nee"ds to be defined In operational 
detail. The specific notions that the parent and the regular class 
teacher will be involved, that *te^ms will be decentralized to the local 
school building level, and that there will be responsibility delegated 
to the local school building for making classes of placement decisions 
needs to be developed in some detail to help ensure smooth Implementation. 
Also, these guidelines must be disseminated to the principals, and In- 
service staff development take place, as these support teams will, 
especially where this approach Is a newone, be adjusting to an unfamiliar 
function. 
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. . The naed for instrufpentation for systematic observation Ts sug- 
gested here as an alternative or complement to traditional psychometr Ics. 
That Is,, the whole appraoch of doing things at a school-based level an3 
providing for the needs of a variety of handicapped children without 
necessarily having to resort to movement of the person from one placement 
to another, depends upon Instrumentation other, than those available In 
the formal practice of psychometrlcs- In this repsect, the use of 
adaptive behavior scales should be considered to'asslst In systematizing 
observations. * 

' • 'In another area, procedures should be developed to assure that- 
stiident assessment data and team action always lead to a written Individ- 
ual ized educational program (lEP) , As a part of that written lEP, or as 
a part of the procedure, the use of measurable performance objectives 
should be required and reassessment of the attainment of those objectives 
made at regularly scheduled evaluation points. 

^ In another 'topical area,. $We Vf.^cedure for central monitoring 
of aj,l the moi^fe restrjptlve placement decisions Is needed. Even though 
we «ane basing our structthsje ,on\the Idea'that more and more programming 
decisions will ibvol v#^^m^dVl-s^oh^ le^s restrictive placements, and that 
mor^* decisions ca\f and should be^iadeO^at the local school level by school 
based ^tuder^t^ ^HP^H? teams, ;t/T«^^ needs to-be some mechanism In 
place for ensuring that, when .the "more rest ricrt I ve placement decisions 

^r'^:QCCur, we can be certain that those decisions.^ are entirely In the 

t * ' ^- * 

crtiV's I'hteresb. Even gi^ven ''good faith'.' on the part of all concerned, 



there'^is 'need for a J'checksN^d balances" mechanism. 

Now, let's assume that. In addition to policies, all necessary 
res have been or a 
out appropriate programs? 



p^rocedures have been or are .under development. What use are either with- 
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First, then a district must have policies In place, understood, 
and'adopted. Then sets of procedures or vyritten guidelines should be in 
place. Ney't, appropriate programs *must be developed. Several important 
programming actions are referenced in Figure 3. 

- FIGURE 3 . ' . 

■ PROGRAMMING ACTIONS 

Operational least restri^ive alternative delivery system, 
based on noncategorlcal continuum model 

Develop alternatives to special class/schools such as: 

Training and consultation for generallsts 

« 

• Resource and tutorial services 

..Itinerant services ^ 

Part time special classes 

Arrange for available space in more restrictive services 
for those unserved or underserved with more 
severe needs ^ 

These actions will require major time commitment. Although It takes time 
to get policies adopted, and It takes time to establish procedures, it is 
going to take even more time to actually get some^ prbgr'am actions in ^ 
place. Arid i have a suspicion that the more -establ I shed the existing . 
system is, the greater the constraint would b^ on change. Superficial 

- change, for example,, at the top in a central office directorship, or 
sonething like that, while it may obviously be necessary, is certainly 
not the same as change deep down In the system where "the rubber. meets 
the road" or where we have the eyeball to eyeball relati|nship between 
the teacher and the child; The programming action that is the greatest, 

• most crucial, -and hardest to accomplish here would be the actual 
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operational izat ion of a least restrictive alternative delivery system,^ 

t ^ , f 

based on a noncategorical continuum nxDdel 9f some sort.. 

. \ 
These words imply the exjst§|ce of jnajiy al ternati.v^s , al terna\: I ves , 

to special classes or special schools, no: as a complete replacement, 

V 

therefore, bat additional alternatives such as, for example, training 

* • • 

and -consul tat ion for general ists. Phis type of service should be deliv-" 9 

ered through training and 'aval labi 1 i ty of consul tmg servjces for gener- ' - 

alists. As anotlier alternative, resource and ^tutorial services should be 

availab'le at all levels - pre-school , elementary, secondary,^ and vocational. 

Also, itinerant services and part time special classes should be available 

"to complete, the basic range of alternatives. ^ 

In another, equal ly "'important^programming acti-on area, the need 

for avaMable space in the more restr i cti ve/serv^ices for students with * ^ 
TO)re severe^needs must be attended tp. in other words, we. are not doing 

what needs to be done if there are st1 1 1^ wai ting lists for programs for 

severely handicapped or for anyone else, requi ring a, more restrictive^- ^ 

alternative. 

The massive challenge that current times and ?X. 9^-142 dictates 
spreadWj implernenta4,ion responsibi 1 itie.s to the broadest possible domain. ^- 
'In <5TherI/ords, administrators at central office levels are goi.ng to be 
unable tV) Implement P.L. 9^-1^2, or even renewed placement systems, with- 
out a broadly spread responsibility and accountability system involving ^ 
local school-based personnel. I'tV any size system getting something .to 
the school level becomes -crucial . The larger the' system, I would submit, 
the greater the need to spread responsibility and accountability to the 
school -t>c-5SQd' level . * - . 
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There are never going to be enough contra] office special educa- 
tion personnel. Special Education Departments are simply not going to 
have enough" supervising staff or other specialized personnel to implement 
P.L. 9^4-1^2 from a central level. -I would sugcjfe^t that the^wholb imple- 
mentation process has to be focused initiaJly on a school-based support 
service'system within a local building, with^the idea that one doesn^t do 
anything 'central ly that can be done 'at a building level. This requires^ 
a school -based support syslom. See Fngure k for elements of this support 

V 

s/sten.. 

FIGURE il . ' 

• • « 

• SCHOOL-BASED .SUPPORT SERVICE 'REQUIREMENTS 



Local Bui Icling focus 



Available rr.ul t i -d i sc i pi i nary personnel 

Principal (designee) ^ 

Regular (refer r ing) teacher 
^ Special (resource) teacher , 

Pa rer>C (and/or student) 

P^rt time supports (soc. wkr . /psych. ) 
internal decision authority 
Retention of responsibility 
Minimum formal assessment 
Hinimum labeling (as 1 Sw allows) 
Utilization of multiple (internal) options 
Outside referral (last resort) 
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In a school-based decl^sion system, several persons from multiple disci- 
plines should participate. Among these are: The principal or some other 
general 1st administrator designee who would be Involved In all cases; 
the regular or referring teacher who would b^ case-specific, with the 
actual' person varying from case to cas'e; the special education teacher, 
probably classified as a resource teacher (this con-cept, of ^course., 
assumes that there be some sort of specialist tS^cher a'va.i lable in or to 
ever^buifding) who woul-d function as a genera^-ip^ial education repre- 
sentative on ajl decisions made by the team, the parent and/or student 
who would be case-specific; and part support personnel that would 
presumably not be available on a full time basis within any school , but 
on some ^liared basis, e.g., social workers, psychologists. For the indi- 
vidual school these personnel would be considered part time support 
personnel . 

As another requi rement , -thi s s'tudent support team, within the - 
building-based support system, should have internal decision authority 
for use of special education programs within that building. This decision 
authority would operate under well ciefined guidelines that t^he Director 
of Special Education would need to propagate and monitor. Under this 
system. decisions can be made^about kids within that building for services 
within, that \bui Id ing, and the school staff would be resppnsible and 
accountable for wise and effectiye use of these resources. 

At the school level of dfecision making, one requi rement M s for a^ 
minimum of formal assessments. ;Ha;ny adjustments within the school don't 
require legal identification of the "studenfas handicapped and don't 
^ necessarily require individual psychometrics , etc. Obviously, many state 
laws^ and/or regulations mitigate against this approach, but a total full 
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service program operating under an LRA concept must operate^ with procedures 
that do not require every student who ever receives any kind of service 
to be identified as, or labeled as ''handicapped**, o 

Another important requirement is minimum labeling, as minimum as ^ 
the law allows- I realize that some districts are In states where the 
law makes it difficult to do because we have to "bounty, hunt,*' and have 
to label the student to get, the money in order to do anything at alK 
Where this is the case, the only solution would be to seek legislative 
change. v 

f 

We need, then to Be able to use a minimum of testing and labeling 
at the school level ,^ and reserve as a last resort the referral of the 
child outside the school. Outside assignment should be made only. after 
it has been determined that systems and program efforts wi thin the local 
school building have been* tried and proven Insufficient for the individual 
student. Of course, there wijl still be plenty of those kinds of cases 
where there is a sizeable regular student population. 

In this school-based decentralization of decision maklhg model, 

4 

a second level central office support system is needed to provide a check 
pn out-referrals for more restrictive placement decisions. Several 
descriptors of this second level support system are Included 1n Figure 5- 
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' • ' -FIGURE 5 ' 

SECOND LEVEt^SUPPORT SERVICE DESCRIPTORS 

Area (moderate size district) focu^ 

Standing coordinating committee 

Specialist personnel (permanent) 

Augmenting personnel (temporary, case specific) 

Functions 

Receive referra-ls 
Evaluate data 
Convene meeting 

Plan program - ' 

Recommend action 
Monitor execution 

THIS second level support, checks and balances system would be the top 
level In small school systems. In very large systems, however, there 
needs to be a third level; support system - the office of Special Education 
and a system of gaining access' and^ Input to the total administration. The 
function of this third levfel system would be to monitor thp second level 
monitoring of other operations-, to resolve conflict, and to locate addl- 
tlon#l case-relatetf resources where necessary. Several ^specific charac- 
. terlstlcs of this third Uvel support system are lifted In Figure 6. 
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FIGURE 6 . 

TlflRDlEVEL SUPPORT SERVICE CHARACTERIS ITCS- 

Macro system focus 

Office of central administration 

Function ^ 

Administrative appeal . ^ 
Convene hearings 
^ Impartial ' judge 

* 

Binding decision 
Last^'resort (before court) 

Emphasis at the school system macro-level Is on providing for admlnistra 
tive appeal, to convene hearings, to secure impartial Judges In the case 
of such appeals, to render binding decisions, and to serve as a last 
resort before taking appeals through the court wstem* In o'ther words, 
this third level support system should providfe the last level of admin- 
istrative appeal. Again, this will, of course, have some, variance from 
state to state. New York will differ from most st*at^s because. of the 
peculiar appeal structure that exists In the New York State System but I 
think In principle the idea holds. 

In this article I have tried to briefly sketch, based on the 
article by Dick Johnson referenced earlier, some Ideas of what^ I would 
see as necessary in order to get the mandates of P.L. 9^-1^2 into place 
In nx>st of our major systems, with particular focus on development oi a 
renewed .operational ^conception of student placement or programming - a 
concept based on a decentralized decision system which operates through 
a defined check and balance system and which Is charged with the grass 
roots, dally responslbl H ty for Implementing established policy and* pro 
cedure requirements under P.L. 3k-]k2. 
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'SECTION C-i| 

• URBAN SCHOOLS AND P.L. Qi4-I^2 
ONE ADHINISTRATCP'S PERSPECTIVE ON THE LAW 

ROBFRT T. RINALDI ^ 



This paper is presented in. three sections. The first section is 
the introduction. The second section will include topical components of 
9^-1^2, and the third and final s^ection v.'i 1 1 include a review of areas of 
concern and a sufrmary. 

✓ 

INTRODUCTION * « 

By way of introduction, this paper Is intended to be proactive* 
and not reactive, administrative and not political, and is designed to 
provide procedural and instructional information and opinions in regard 
to the legislation. . ' , ' 

V/ith the passage of Public Law 9^"1^2 by the 9^th Congressional 

Session, the rost comprehensive, complex, sometimes inconsistent and 

difficult to interpret legislation for the handicapped has been presented. 

The Act provides funds, establishes planning add procedural requirements, 

and provides appropriate safeguards for the education of all handicapped 

childien and their parents. It is important to note that this legislation 

is lav^, not the law according to the Bureau of Education for the Handi- 
t 

cai>ped, not the law according to the United Stales Office of Education 
* < 

but the lav; of this land. 
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With provision for^full services, equal education, and equal 
protection under the law, Public Law 9^4-1^2 is probably best described 
as civil riqhts legislation, recognizing the need for full participation 
of the handicapp^ population as a distinct ninority group in the educa-y 
tional services aVaiTable to all ci t izens ,of our society. The relation- 
ship of the handicapped population as a distinct minority group to other 
minority groups or other groups requiring legal protection is also es- 
tablished, although specific regulations'. regarding administrative pro- 
cedures will probably remain imponderable for s^me time to come. 
^ , ' Regulations to monitor legislative provisions will be developed 
by. two "separate divisions of the U.S. Office of Education - The Bureau of 
Education for the Hdndicapped and the Office for Civil flights. They shfH 
include, but not be limited;to, the topical components that are list'ed 
in the next section of this paper. 

It is also important to note that 9^-1^2 is not a new law. It is 
.a series of amendr.ents' to Public Law 93-3dC, informall-y known as the 
Mathias Ap^endr.ents , v/hich itself was an amendment to Public Law 91-230. 
P.L. 91-250 established the Bureau of Education for the Handicapped, and 
got the Federal gcvernirent in the business of providing fund^ond estab- 
. ^lishing regulations to the state and local education agencies in regard 
to prograns and services for hdndicapped children. 
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REVIEW O F P.L. Sk-\ k2 BY TOPICAL COMPONENTS 
' • 

In this section of the paper, I will review >everal sectfons of 

the law, and will in some cases make opinion statements or other comments 

as the major provisions are being reviewed. Toplcai areas discussed in 

the following pages are: 



1. 


Funding and Entitlement. 


2. 


Least Restrictive Alternative 


3. 


Full Service 


k. 


P roced ura 1 Sa f egua rd s 




Administration and Evaluation 


6. 


The individualized Education Program 


7. 


Congressional Responsibility and Regulations 



The first major section of 9^-1^2 is Funding and Entitlement . 

\ 

This section includes the basis for provision of funds, based on the total 

number of handicapped children identified within the country. This is a 

quotation from the Statute: * ^ ^ 

The Congress finds that: 
' * 1. There are more than eight million handicapped children 

in the United States today. 

2. The. special educational needs of such children a|;e not 
being ful ly met. 

3. More than half of the handicapped children in the United 
States do not receive appropriate educational services 
which would enable them, to have full equality of 
opportunity. 

k.^ One million of the handixapped children In the United 
States are excluded entirely from the publ ic^ school 
system and will not go through the"educatlonal process 
wi th thei r peers. 

5. The?"e are many handicapped children throughout the 

United States participating In regular school programs 
whose handicaps prevent them from having a successful 
educational experience because their handicaps are 
undetected. 

I 

K 
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6. Because of the lack of adequate services within the 
public school system,^ fami 1 fes are often forced to 

* find services outside the publ^s^hool system, often 

at great distance from their residence and at their 
own expense. 

7. Developments In the training of teachers, and In diagnostic 
* and Instructional procedures and methods have advanced 

to the^polnt that, given appropriate funding, state and 
local education agencies can and will provide effective 
special education-related services to meet the^needs of 
handicapped children. 

8. State ar.d local educiatlon agencies have a responsibility 
to provide education for all handicapped chl Idren , Ibut 
present financial resources are Inadequate to meet the 
special educat lonal needs ♦ 

9. It Is In the national Interest 'tha the Federal govern- 
ment assist state and local efforts to provide programs 
to meet the educational needs of handicapped children In 
order to assure equal protection of the law.** 

Under 91-230, the original allocation of $2,^50,000 nationally 

was provided for Federal sjjjiport of programs and services for handicapped 



children. Under 93-380, that accelerated to $100 million as df-fhe fiscal 
1976 year. The funding and entitlement provision under 9^-1^2 provides 
for a frrmula which pays, starting in 1978, five percent of the average 

per pupil expenditure within the country, That means /ou take the total 

' * • 
amount of 'jrioney spent on non-handicapped children, and you come to a 

fixed per pupil cost on a national basis. Five percent of that co^t is 

authorized as the calling for expenditure for fiscal 1978. Fiscal 1979 

moves to ten percent, fiscal I98O - twenty percent, fiscal I98I - thirty 

percent, .fiscal 1982 - forty percent. One must remember, however, that 

that is the authorized level • of expendlt^'re— translation, that Is the 

highest amount of money that can be spent. This does not impHy that thct 

level of expenditure will be actually approved and allocated by ensuing 

congressional sessions. This implies only that there is permission to 

spend that much money if the Congress so desires. 

s 

\ 

I 
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Translated into dollars', the authorized levels provide $200 
million for fiscal 1977, growing to a total possible authorization of 
$315 million for fiscal 1978. Total maximum authorization at the Federal 
level by I982, when ^0 percent of the average per-pupil crest for educating 
handicapped children is authorized, is in the neighborhood of $3 billion. 
That means that if the full authorization is granted by I982, the amount 
of money available at the Federal level will have grown from a total of 
$2,i{50,000*in 1967 to $3.16 billion in I982. 

Within the funding and entitlement section of the law, a 12 per- 

cent maximum is established. A maximum of 12 percent of the school-age 

. . . ^ ^ U 

population between the ages of 5 and 17 years of ag^ can be served^ 

That is hot the population in the public school system, nor representa- 

tive of the population in the private school sys,tem. That is a total 12 

percent of the school -age population between* the ages of 5 and 17 within 

• •> ^ . 

a political subdivision can be served. One-sixth of chat population - 

one-sixth of that 12 percent, not 2 pe'^cent of the 12 percent - one- 
sixth of the 12 percent can be identified and served as learning disabled. 

w 

A maximum of 50 percent of the monies provided through the law 
will be retained by the state during the first year of the Act, and 25 

, percent in succeeding years. The state will disburse these funds based 
on identified needs, according to identified cpteriV within, other 
sections of the legislation. At least 50 percent of the money in the 
first year and 75 pe'rcent in 'succeeding years will pass through the 

'States and go directly to the local education agency to provide services 
to specified children, also based on the criteria developed within the 
legislation. 

139 ^ 



148 



By fiscal 1978, the state and the local education agency will 
provide full service or complete the planning to provide full service by 
1980 for the entire population between the ages of 3 and 17. By I98O, 
full service must be provided for the entire population between the ages 
of 3 and 21, \f it is consistent with state law* 

"If state law indicates compulsory education for handicapped chil- 
dren between the ages of 5 and 16, then that is what applies, if state 
law, such as in Michigan, indicates that the iiandi capped population is 
to be provided equal educational opportunity between the ages 'of 3 and 25, 
'then the state law applies. If the state law says education for .handi- 
capped children "fiust be provided between the ages of 5 and 17, and is 
permiss We-Jii-.leri^^ 0 to 5 and I8 to 21, then it is also permissive 
to provide for those populations* 

What Congress has said is that full services must be provided 
between the ages of 3 and 17 by r978 and 3 and 21 by I98O, jf_ i t i s 
consistent with state Jaw. Where^state Uw establishes different age 
ranges than those age ranges established by the Federal law, then the 
provision is also permissive. 

Within the funding and. enti tlement section, there exists a Hold 
Harmless Provision. That means that if the budget, through a combination 
of state and local funds, for a given political subdivision is $10 
million for ^a given year and $2 millio/i is provided through Federal 
•funds, then the budget n.ust be at least $12 million for the comjng year. ^ 
It doesn'j necessarily indicate that all that money must be within the 
special education budget in terms of direct service. But it does indicate 
that new Federal dollars cannot supplant the level of expenditure already 
provided at the local and state levels. If your budget is $10 million 
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this year, and next year you get $1 million under P.L. 9^-1^2, your budget 
must\e atn^ast $1 million more than it was. 

vi/lthln the. State Plan, there is a Hold Back Provision, which will 
be discussed later in this paper, which not dnly applies to the monies 
that are retained by the state, but which also applies under certain cir- 
cumstances to funds which pass through directly to the local education 
agency • 

Also, within the funding and -entitlement section, there is a 
specific requirement that the state must develop a plan, regardlep or 
the amount of money available or accrued, which incorporates all -.the 
regulations of the Statute and which indicajles that full service-.for all 
handicapped children must be provided as(a responsibi lity of the state 
and local education agency. This requi remeht' incl uJes the' responsibility 
for the education of handicapped chU(^ren in private schq^lf , 'as well as 
public schools, and includes responsibility for the placement of handj-^ 
capped children in approved non-public schools for the handicapped if an 
appropriate program is not available within the public school system. 

The second major topical component of the'" legislation is vj\\at Is 
being referred to by the lawyers as the Doctrine of the, Least Restrictive 
Alternative , or the Doctrine of Least Restrictive Services. Now, this is 
a new term for most educators, but it is really not a new concept In re- 
gard to the legal profession. The concept actually goes back to the 
liays of John Marshall and Oliver Wendell Holmes, and involves a legal 

nr^xedent which loosely states that any state governmental unit or any 

"* " 

bureaucracy is required to harn: an individual citizen in the least re- 
s.trictive manner possible,- that whenever a state gov^^nm^h^\ unit, or 
whenever a bureaucracy must seek civil or criminal redress against the 
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individual, then that redress mus^ be applied to the extent feasible in 
the least restrictive .way possible. Again, this Doctrine is not a ,new 
concept. It is simply a new concept in regard to the provision of ser- 
vices for the handicapped. 

The Section of the law requiring compliance with the Doctrine of 
the Least Restrictive Alternative is Section 612, quoted below: 

*The state has established \ • . procedures to assure that, 
to the maximum extent appropriate, handicapped children, 
including children in public or private Institutions or 
other care facilities, are educated v/Ith children who are 
not handicapped.," and that special classes, separate school- 
ing, or other removal of handicapped children from the 
reg'ular edocational environment occurs only when the nature 
or severity of the handicap is such that education in^ 
regular classes with the use of supplementary aids, and 
serylces cannot be achleved^satisfactori ly; and procedures 
to assure that testing and evaluation materials and pro- 
cedures utilized fox the purposes of evaluation and place- 
ment of handfcapped children v/ill be selected and. admin- • 
ister§d so as not to be racially or culturally discrimina- 
tory, ^uch materials or procedures shall be provided and 
administered in the child's native language or mode of 
communicar^on , unjess it clearly is not feasible to do 
so, and no single' procedure shall "Se the sole qfiterr\n 
for determining an appropriate educational program vfo A 
^ a child.' . . I \ 

In section one within the Doctrine of the Least Restrictive 

Alternative, we note that this Doctrine not only begins to apply to 

placement, it also begins to apply to labeling. Also, it not only begins " 

to apply to where a child is placed on diagnostic information, but it 

also begins to apply to how a chil'd is evaluated, how he/she is described, 

and how he/she is programmed. Placement and prpgramming should occur: 

1. whenever possible with children who are not handicapped 

2\ under the premise that removal should occur inly if the 

nature of the severity of the handicap requires that 

removal and if education cannot be achieved satisfactorily 

without use of a more restrictive setting 



142 



152 



I 



3. through use of non-discriminatory testing in regard to 
racial and cultural variables. 
Regarding point Number 3 aboye, there ar: ^ (disproportionate number of 
nale children, of poor children, and '^f rrinority group children identified 
as handicapped throughout the country.^ There are an even greater number 
of nale plus poor plus minority group children identified as handicapped 
throughout the country.- In my opinion, we are forced to one conclusion, 
and it isVa clean* choice. • The issue is very simple and very clear. In 
regard to programs and services .for retarded children, since a dispropor- 
tionate percentage of poor, male, and minority group children occupy the 
Vanks of the retarded, either (a) those children are genetically inferior, 
or (b) the tests are racially and culturally discriminatory. It is a very 
clean issue. In some cities, it is a black and white issue. -One must 
make a choice in regard to this issue. There Is no hedging about it. 

Tests and evaluations must also be administered yn the child's 
native language or mode of communication. Moderate to severe cerebral 
palsied children are invariably identified as functionally retarded. If 
the tests or scales that are used to nake^ the diagnosis have a verbal 'r"^ 
component or require for thei^ standardization any kind of auditory- J 
expressive language processing, then it seems clear that the test is 
invalid for that child beca*use he has not been evaluated according to 
his primary mode of communication. 

'And lastly, and I personally think this is possibly the \x\ost 
sigo^i^cant statement within the legislation - It's almost included as 
an afterthought, but the interesting thing about statutory language is 
that once it's enacted, there's no' such th«ng as an afterthought; it's 
there"* *'no single procedure shall be ^the sole criterion for determining 
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ah appropriate educational program for a child." The need for compatible' 
diagnostic procedures development across the educational and medical 
communities, particularly with reference to* that statement ,/ becomes 
critical. This point will be discussed in more detail in the third 
V section of this paper. 

-Ts it possible and/or desirable to develop procedural safeguards 
with respect to (a) the evaluation of a child in the native language or 
mode of communication, (b) the requirement that no single procedure shall 
serve as the sole criterion for determining an appropriate educational 
program? These are questions that the Bureau of Education for the Handi- 
capped, the Council of»the Great City Schools, the Council for Exceptional 
Children, the National Association forState Di rectors of Special Education, 
local administrators, and college and> university personnel are wrestling 
with right now. Other important questions ^are : Is it appropriate to 
develop procedural safeguards with' respect to administrative procedures 
concerning least restrictive services and non-discriminatory testing? tn 
order to validate* the Doctrine of Least Restrictive Service, must we go to 
court on every child? Must this Doctrine be established on a child-by- 
child basis Sr on a hearing-by-hearing basis?. Is the , pa rent always willing 
and always able and always capabl^of representing- the rights of the handi- 
capped child? What is the child advocacy role of the direct provider of 
service? Are t^e special education administrator, the special education 
teacher, and the local education agency advocates or adversaries of handi- 
capped children. Is it possible to monitor the Doctrine of Least i^estric- 
tive Service by groups and classes of children? Is it possible to 
determine that ten percent of the special school population must be 
turned over each year and provided educational services in a less re- 
strictive environment? There are many, many questions. 
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Third topical component Is Fu H Service . I was privileged to 
announce to the parents of handicapped children^ in Baltimore City that 
at the start of schpol in September, 1976, we thought that we ''had an.> 



appropriate educational placement for each end every handicapped child 
who was a resident of the subdivision, fegardless of the nature or 
♦severity of the handicap - that the only type of ch+ld we could not pro- 
gram for September, 1976, was that child whose school attendance, would 
be a life threatening experience because of a chronic health or medical 
problem. Now, that is still true in Baltimore Cfty. It will no longer 
be true in March, because by March, all of- our program vacancies will be 
full. But next year, it wi.ll be ture throughout the school year. >^ 

• Full service means that you fin'd all the children, you advertise 
for. the children, and establish ^ hot line for the children. You go 'out 
and seek the children. provide an early identification system to 

identify the children. Then, you count the children. You 'submit that, 
count to the state. The state submits that count to the Federal cfovern- 
ment. The Federal government uses that count to justify funding and 
entitlement under the legislation. That's 'the first provision of full 

service* . » 

The second provision of full service is personnel development. 



full service requi rement. can be met. ' Interestingly eJnough, in this 
section of the legislation, there Is no slml'lar requirement for colleges 
and universities to par-tlcipateTrtsthat process. At this point In time, 



Education for All Handicapped Children Act, which is the part that provides 
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professional development and tra Ini ng monies. As a practitioner, I must 
Indicate that I am very much tired of college and. universities. training 
poeple for the world, when that world tend not to include my school 
system./ 

If a college or a university is domiciled within the borders of 
my political subdivision, then I would like to see a percentage- of their 
dollars, perhaps fi fty percent, to be specifically earmarked, not to 
provide pre-service education, but to provide in-service education for 
the personnel who are employed and tenured within my political subdivision 
It would be'helpful to see regulations "developed for Public Law 9^-1^2 
which specifically assign the responsibility of personnel development as* 
It reflates to full service requirement to teacher training Institutions 
throughout the country as well- 

Federal monies, under the full service requirement, must go 
according to the following prlorl^ties: 

1. .children not receiving an education at all 

2. children receiving services but those services 
aren't adequate. 

Now, not receiving ad education at all doesn't mean not recieving a 
special education. Not receiving an education at all means children who 
are riot in school, children who are at home, children who are in the 
back wards of institutions and have not even made Jt to the institutional 
educational program, and children who are receiving educational programs 
In the institution which do not meet minimum time requirements. 

This section also requires the need for the development of 
specific procedures for parent and guardian consultation with the state ^ 
and local education agency, and also a timetable for Implementation of^ 
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the full service requirement with the outside limit being, at this point, 
1980. . . 

• ■ Also, under the full service requirement, as was indicated earlier 
thereMs a Hold Back Provision. Many local education agencies are con- 
cerned about this very much. .The Council of the Great City Schools com- 
posed of the 27' largest cities in the county, is particularly concerned 
about th,is because the law is going to require definition of new relation- 
ships between the state education agency and the local .education agency. 
The state can hold back jnoney. - . • ^ 

1. When the local educational agency fails to xomplywi th 
the requirements of. the state plan. Interestingly enough, 
in a majority of states, most local educat ion' agencies do 
not participate in the development of the state plan. 

2. The state may hold back money when the LEA is unable or 
unwilling to provide the full service requirement. 

V 3. The state may hold back money when it determines that 

handicapped children can best be served by a regional 
or state center. And the concern grows here. In New 
York State, U your moimy wants you to get A's and you're 
getting C's_, your mommy will tell you, "If you don't 
watch out, you're going to go to a B.O.CVE.S. Center." 
A B.O'.C.E.S. Center is an Intermediate "unl t for hand!- • 
capped children which Is apart from rather than a part 
of the local education agency. I tend to think that Is 
a violation of the least restrictive doctrine; and It - 
may, in fact, be an Inconsi stency wl th the legislation. 
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The state can hold back rnoney if the LEA is adequately 

providing full service. 
This latter hold back provision is very interesting. That means that if 
the local education agency has done its homework, raised its money, had 
^spaghetti suppers, begged the United Fund, bea,t down the door to the 
Mayor*s -Off ice, and had thfe political punch to develop a sufficient 
budget to provide full service, then, the state doesn't have to give it 
any money. It also means that if the local education agency had their 
revenue accountant read the statutory language, and if they deliberately 
did not .provide full service, then they would V^e entitled to money. There 
are some major concerns within urban areas in regard to that provision of 
the Statute. 

The fourth major topical component is Procedural Safeguards . 
Actually, procedural safeguards aren't very new. Procedural safeguards,* 
(a*nd we've all been involved in this matter at the pre-service level and 
at the practitioner level) as relating to the rights of parents such as 
prior notice, due process^ access to records and so on, are actually not 
new with P.L. 9^-1^2. This requirement was really a part of 93-380, -and 
were contained wjthin Section 615 of that Act. These procedures can be 
ou^tlined very sinTi^^^v^^, because of all the aspects of this legislation 
most educators ara probably most familiar with them: 

1. ^ parent review of records, all records 

2. right of an independent evaluation by the parent upon the 
parent's request, also including the right of the parent's 
request for a re-evaluation 

3. surrogate parent provision - the responsibility of the 
st^ agency or the local agency to establish criteria to 



148 



158 



•select appropriate surrogate parents who can protect 
the rights of the child if the child is a ward of the 
state . ^ 

\ k. written prior noMco^jid parental consent, prior to 

evaluation for placement and prior to placement, prior 
to change in placement, prior to denial of placement 

5. communication with the parent in regard to the du.e 
process requirements in the native language of the 
honie / 

6. specific complaint-, due process, and heaVing procedures, 
including the responsibility to Inform the parents of^ 
their right to complain before the,y complain, including 
formal procedures involving impartial hearing officers 
at the local and the state level, and including specific 
information on how to seek redress through civil action 
if, in fact, the parent is not satisfied with the redress 
establish through the hearing procedure. 

A possible "assumption under these procedures i: that the parent is the 
advocate and is always capable of protecting the rights of the handi- 
capped child, and the education agency is the adversary and does damage 
to the handicapped child. The question in regard to the current develop 
ment of procedural safeguards within Public Law 3k-]k2, and the major' 
criticism of the regulations proposed to date relates to the question: 
"Is an adequate degree of protection provided the handicapped child if 
procedural safeguards are defined particularly witit respect to the right 
6f parents and .rot with respect to the appropriate child advocacy role 
of the direct provider of service, the local education agency?"^ 



149 



159 - 



Topical component number five is Admlnistr^-^tion and Evaluation ^ 
Now7 procedural safeguards (as one interprets -them within a school 
<;ystem, or as they are interpreted by a special education directqr) are ^^.^ 
really administrative procedures. The legal profession .cannot effectively 

\ 

protect the rights of alj handicapped children. Parents cannot effectively 
protect the rights of all handicapped children. A local education agency, 
with the legal basis, the legll assistance and the legal support, in 
dialogue, not litigation, with the parent, stands the best chance of 
effectively protecting the rights of all handicapped children. 

Thus, these procedural safeguards must not only be interpreted 
In terms of the rights of parents, with the LEA and* the SEA in an adver- 
sary rol-e, but they must also be interpreted as -specific administrative 
procedures which appear in the regulations developed by the Bureau of 
Education for the Handicapped and which can be monitored administratively 
and statistically for groups and classes of children. There will never 
•be enough money, there will never be en^gh man-hours, there will never 
be ehough t'ime, and there will neyer be .enough expertise to monitor this 
provision on a child-by-child or a parent-by-parent basis. 

Under Administration and Evaluation, the first requirement is the 
child ^ount, as was mentioned earlier.* The second requirement is that 
BEH, under the legislation, must collect and verify this data. The 
third requirement is that BEH must provide research and development 
through grants states so that child count requirements, particularly 
in regard to those handicapped children who ar^ undetected, will be in 
compl iance wi th the provision of the law. BEH is also responsible to 
report to the Congress directly on the progress it has made. 
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BEH Is^also responsible to ensure that all agencies receiving 
monies under the legislation develop procedures themselves to employ ^ 
handicapped Indlvldua^ls within their agencies, and that positive evidence 
must be provided and will be required by these agencies regarding the 
employment of handicapped Individuals'.* 

BEH Is also repsonslble, through commissioner's discretionary 
money, to provide Incentive grants for the removal of architectural 
barriers; and Is also responsible, through commissioner's discretionary 
money, to provide media and materlaJs, particularly as they relate to 

✓ 

development of the Individual educational plan required by the Statute 

to be developed for each Identified handicapped child. 

V Typical component number six Is the individual Evaluation Program . 

Again, a quote directly from the Statute: 

The term 'individualized education program* means a 
written 'staten^ent for each handicapped child developed 
" , In any meeting by a representative of the local educa- 
tion agency or an Intermeliate educatlonal'unlt who 
shall be qualified to provide, or supervise the pro- 
vision of, specially designed Instruction to meet the 
unique needs of handicapped children, the teacher,, 
the parents, or guardian of such child, and, whenever 
appropriate, such child, which statement shall Include 
(a) a statement of the present levels of educatlx)nal 
performance of such^hild, (b) a statement of annual 
goals, ln(!luding short-term instructional objectives, 
(c) a statement bf the specific educational services to 
be provided to such child, bnd the extent to which such 
child will be able to participate in regular educational 
programs, (d) the projected date for Initiation and 
anticipated duration of such services, and (e) appropriate 
objective criteria and evaluation procedures, and schedules 
for determining, on at least an anuual basis, whether 
Instructional objectives are being achieved. 

Just about everyone is scared to death of that provision, particularly 

with reference to what It will mean in terms gf cost. In terms of. 

accountability, or In terms of man-hours, to the extent that we may have, 

In fact, ignored .perhaps the more significant requirements as they relate 
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to administrative procedures directly related tp the Doctrine of the 
Least Restrictive Alternatlv6> Hy concerns regarding the Individualized , 
education program are (l) that staff development must occur first, and 
that (2) we may end up with something that is mostly a paper compliance, 
rather than real compliance. 

One of the problems we have yet not faced up to is that the primary 
problem handicapped children have In common Ir. general education Itself. 

MAJOR CONCERNS 

The third section of this article Includes a. listing and a brief . 
explanation of certain areas of concern within provlsiohs of the Statute, 
These areas of concern are as follows: 

1. The twelve percent celling and the two percent ,cei 1 1 ng with 
respect to total handicapped identified and total learning 



disabled identified, ^^^\ 

2. Comparability of state arid local fiscal procedures 

3. SEA - LEA - University col faborat ion regarding professional 
development 

Procedural safeguards as administrative procedures 

5. Differential requi rements of programming , state-local level, 
and rural-urban environments ^ * 

6. Hold liack provisions ^ 

7. >^uidelines for administrative procedures 

8. The direct provider of services in a ch^ld advocacy role 

9. Compatible diagnostic procedures across the medical and 

emotional immunities 
% 

10. Responsibility of state and local education agencies for the 
provision of services for severely and profoundly handlcaoped 
children and for the process of deinstitutionalization. 
• 152 
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J will briefly outline specl^flc areas of concern as they relate 
to each of the ten Items I have presented, 

1 . Twelve Percent Celling - Two Percent Ceiling^ ' 

The twelve percent celling established with respect to ' 
the total number of handl capped children effectively ^'places 
,a cap'* oh the reported Incidence of exceptionality as eligible 
for funds, and will effectively prevent the identification of 
children with learning needs as mildly handicapped to the 
exclusion of the severely handicapped, but does not take I'nto 
consideration the validity of a higher incidence of handicapping, 
conditions within impacted urban environments. The adequacy of 
health care, nutrition, il.incldence of lead poisoning, and the • 
debilitating effects of poverty, cultural deprivation, and. 
community instability with urban environments can anfl dp«-,pro-: 
duce a higher Incidence of definitive handicapping condrilops 
than twelve percent of the tot^l school-age population. 

Similarly, the two percent celMng with respect to 
'total learning disabled students Identified Is not compatible 
with the higher Incidence within this area of exceptionality 
also found In city school systems. It Is also possible that 
this two percent celling will result In more restrictive 
evaluation and/or label 1 Ing of urban chldren. Including minority 
group children, as mildly retarded rather than learnlog dis- 
abled, since there is no compatible two percent celling on 
the identification of children within this area of exception- ^ 
al Ity. 
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State and Local Fiscal Procedures* 

Notwithstanding'the **Hold Harmless'^ provision of P.L. 
Sk'']k2, state and local fiscal procedures can effectively 
drain off funds earmarked to provide direct service for popu- 
lations of handicapped children previously served or inade- 
quately served. This can be done in a number of v/ays , includ- 
ingbut not limited to a charge for administrative overhead, 
charging of existing ancillary services already expended by 
the school\,s^tem, and/or the delineation of charge routines 
that prorate'tlie salaries of regular school administrators, 
vocational teachers, and music, art and physical educat'on 
t'eachers so that special education "pays for its share" of 
the basic service provided fof all' children. It i s. cri tical ly 
iinportant the regulations regarding Federal fiscal procedures 
be specifically des-igned to prevent the development of state 
and local fiscal procedures which mlght.ef fecti vely drain off 
'funds to pay for existing related services in violation of 
the spirit of the Hold Harmless provision. 

SEA - LEA - University Collaboration , 

As was in<^icated earlier in this article strong con- 
sioeration should be given .to the development of guidelines 
and/or regulations pursuant to Part D, EHA, to ensure that 
handicapped funds provided to teacher-training Institutions 
are used, at, least in part, to specifically Impact on the 
level of Instruction for handicapped children in local educa- 
tion agencies, pursuant to'the requirements for the individ- 
ual education plan within P.L. Sk-\k2. 
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Procedcil Safeguards as Adninistrati ve Procedures 

This concern has been covered in depth in the discus- 
sion of procedural safeguards in the second section of this 

4 

article. Administrative procedures appear to be strongly 
indicated, particularly in the area^ of the Doctrine of Least 
Restrictive Services, the percentage of handicapped children 
attending special school programs, the matter of race and 
^sex equality, and evaluation and placement of all handicapped 
chi Idren. 

It is naive to assume thfet the legal rights of handi- 
capped children can be guaranteed without specific guidelines 
which enfore or permit the state and local education agencies 
to act in' a child advocacy role, and to also develop adminis- 
trative procedures that are specifically designed with ref- 
erence to the Doctrine of Least Restrictive Services. This 
includes placement in regular educational environments, non- 
discriminatory testing, evaluation in the native language or 
rnode of communication, and multiple criteria for evaluating 
and determining placement. 
/ 

Rural-Urban, State-Local * 

While a higher incidence of exceptionality can and 
does occur within urban environments, a higher per pupil cost 
for educating handicapped children can and does occur in rural 
environments because of the fewer numbers of children served 
and the distance and cost of transportation necessary to 
provide service. Because of political and expedieuit exigencies 
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that exist at the state level in regard to Federal legal n.an- 
dates of any nature and because of the resistance %Uat can 
and,,does occur within the local education agency v;ith respect 
to serving severely handicapped children, it is distinctly 
possible that the Doctrine of Least Restrictive Services, as 
it'applies to deinstitutionalization, will be violated In the 
implementation of the law. It Is desirable to at least state 
as a matter of Federal record that potential problems within 
this area will be studied to ensure uni form compliance in 
regard to the process of deinstitutionalization and in regard 
to prograrranat Ic regulations of Sections 61?. and 6I5. 

Hold Back Provisions \ 

Clearly, the provision v/hich ^lows a state education 
agency to hold back monies from local education agencies who 
are providing adequate service is discriminatory against 
those agencies, and allows a possible flagrant abuse at the 
local level, I.e., deliberately not allocating funds for 
special education services in lieu of increasing revenue 
entitlement under Public Law 9^*1^2. The regulations In 
regard to this provision m.ust clearly prevent this possibility 
and establish a procedure which does not penrlize the local 
education agency for providing minimum full service prior tc 
the availability of funds under the law. 

GuideMnes for Administrative Procedures 

Guidelines for administrative procedures can and 

4 

should be developed regarding screening and placement deci- 
sions, special and regular school placements, and special and 
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regular class placements, to prevent tracking, to prevent dis- 
criminatory testing, and to prevent other violations of the 
spirit and intent of the Doctrine of Least Restrictive Ser- 
vices. The legal precedent in regard to "mainstreaming*' is 
clearly drawn. As with desegregation and the thirty year 
crisis of implementing Brown versus Board of CducatioiT ^ the 
more we do now, the less we will havdfto do later. 

r 

Agency Child Advocacy" 

Many local education agencies, as the direct providers 

of service for the majority of handicapped children served 

across the country, are emerging in a child advocacy role 

that has significant implications for the education of the 

handicapped and for the individualization of instruction for 

^ * 

children in general. Regulations and procedures which tend 

to create and foster an adversary role between the school 
system and the parent, the school system an^ the state, and 
•the- school- system and the legal profession, without .reinforce- 
ment of the child advocacy role of the school system, will 
result Wi further denial of the civil rights of the handi- 
capped and a paper compliance with the requirements of P.L. 
9^-142. It is essential that regualtions be developed to at 
least encourage procedures which place the direct provider of 
service, ocrticularly the local education agency, in a child 
advocacy posture. 
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9. M^d i ca I -Educat I ona 1 Commun i 1 1 es 

It will certainly be impossible to provide appropriate 
evaluation in the child's mode of communication If, in fact, 
the mode of communicat i(in between medical and educational 
communities 'is incompatible. There is a distinct difference 
between medical diagliosis and educational diagnosis. Terns 
such as hyperactivity, retardation, ^nd minimal brain dys- 
function have totally different functional definitions when 
used by doctors and»v;hen used by teachers. Restrictive in 
themselves, v;hen not 'appropriately understood by teachers 
within schools, the language of instruction becomes the 
language of pathology, effectively pre-determining the child's 
adaptation or performance, resulting in a jnore restrictive 
instruction and design for services, if not appropriate for 
inclusion within regulation, it is critical that the Bureau 
of Education for the Handicapped recognize the need for 
development of compatible diagnostic procedures and opera- 
tional definitions of handicapping conditions and dysfunc- 
tional learning behaviors across the medical and educational 
conmuni t ies . 

1 0 . Deinsti tut ional ization 

I am going to make a number of statements regarding 
this item which clearly describe my position and the impor- 
tance of this process as it relates to the Doctrine of Least 
Restrictive Services. 
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The placement of institutionalized severely and profoundly 
handicapped children in public day school programs is 
critical to the process. of deinstitutionalization,^ and to 
the continuum of services for all handicapped children in 
schools; it established the baseline for the least re- 
strictive process. 

Severely and profoundly handicapped ciiildren represent a 

diverse and heterogenous population erf children who are 

often institutionalized for social and cultural reasons 

without a direct. relationship to the severity of the 

handicap of- their specific educational needs. 

The behavior of a severely or profoundly handicapped child 

in an institution is institutionalized and/or dehumanized 

behavior'. It quite often changes significantly upon 

entrance in a public day school program. This is not an 

indictment of the educational program at institutions, 

but rather an indicafioh of the sjghi ficant effect of the" ' 

day school norm vs. ins^^^tut lonal norm upon responsibility 

and expectation for the child's behavior. - 

An educational program for a severely and profoundly 

handicapped child, when conducted in a residential insti- 

• > 
tuition even though a public day school placement is 

possible and available, is not an appropriate educational 

program, and is a denial of the civil rights of th'at 

child, regardless of the alleged quality of the program. 

The ability of the public school system to provide 

appropriate educa^tional programs for severely and profoundly 
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handicapped children ms primarily based on attitudinal 
variables and willingness rather than .abi I ! ty * Many 
already know how to, change diapers, to teach children 

r 

how to feed themselves, and to teach children how to 
indicate their toilet needs; we just never thought of it 
as education before; and we won't *'learn*' unless the norm 
is there to help us. ' 
If the process of deinstitutional izoLion is not specifically 
designed pursuant to the Doctrine of beast Restrictive Ser- 
vices contained within P.L. 9^-1^2, a majoV sig^nl f icance as- 

pect of this legislation will be lost. 

< 

In summary, the rights' of the handicapped as a distinct minority 
group are just beginning- to be recognized. May I suggest that Brown 

sus the Board of Education was decided by the Supreme Court in 195^. 
Over twenty, years later, substantive political and^ communi ty crisis 

^urr^ed in at least twenty American cities regarding its implementation, 
inion, the Federal government cannot effectively mandate civil 
egislation for adrjjiinistratlve compliance at the state and local 
level without des igni ng' mandatory or permissive procedures to ensure that 
state andjocally derived administrative norms will themselves'set "^in 
motion the procedures to meet the civil rights of any minority group. I . 
believe this to be parti^i^arly true for that population of citizens within 
this free society who are identified as handicapped. 
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